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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  250 

(Docket  No.  R-80-597] 

Coinsurance  for  State  Housing 
Finance  Agencies 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 

ACTION:  Final  rule. 

SUMMARY:  Part  250  is  being  revised  to 
set  forth  eligibility  requirements, 
contract  rights  and  obligations  with 
respect  to  the  multifamily  coinsurance 
program  to  correct  certain  errors 
included  in  previously  published 
regulations,  to  simplify  program 
operations  and  to  increase  the  potential 
for  coinsurance  usage. 

EFFECTIVE  DATE:  October  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  M.  Murphy,  Office  of  State 
Agency  and  Bond  Financed  Programs, 
Room  6138,  Department  of  Housing  and 
Urban  Development,  Washington,  D.C. 
20410.  Telephone  (202)  426-7113.  This  is 
not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  On 
December  29. 1978  proposed  changes  in 
the  regulations  for  Coinsurance  for  State 
Housing  Finance  Agencies  (24  CFR  Part 
250)  were  published  in  the  Federal 
Register  (43  FR  61222)  for  public 
comment.  Interested  parties  were  given 
until  January  29, 1979  to  submit 
comments.  Nine  organizations  submitted 
written  comments.  Numerous  changes 
are  being  made  in  the  proposed 
regulations  in  response  to  these 
comments.  In  addition,  the  organization 
of  the  regulations  has  been  changed  to 
make  it  flow  more  logically  and,  hence, 
make  it  easier  to  read.  A  discussion  of 
these  comments  and  the  changes  are  set 
forth  below.  The  following  table 
indicates  the  original  and  revised 
section  numbers  and  the  revised  titles. 

Part  250— Coinsurance  for  State  Housing 
Finance  Agencies 


Title  Old  No. 


Subpart  A— Purpose.  Scope  and  Applicability 


Purpose .  250.1  260.1 

Effect  of  Implementation  of  Program  on 

Mortgage  Market . : . . .  250.2  250.4 

Effect  of  Availability  of  Coinsurance  on 
Flow  of  Mortgage  Credit  to  Older, 

Declining  Areas . 250.2  2507 

Effect  of  Availability  of  Coinsurance .  250.3  250.6 

Utilization  of  Existing  Multifamily  Insur¬ 
ance  Authorities _ ....  250.4  250.5 


Part  250— Coinsurance  for  State  Housing 
Finance  Agencies— Continued 


Title  Tta  old  Na 


Coinsurance  Pursuant  to  Section  223(e) 

Not  Available . . .  250.4  250.8 

Limitation  on  HUD  Liability .  250.5  . 

Eligible  Projects ..... . . .  250.6  *  25010 


Subpart  B— Coinsurance  Contract  Rights  and  Obligations 


Definitions . . .  250.101  250.701 

Definition  of  State  Housing  Agency .  250.101  250.2 

Approved  Agency .  250.101  250.3 

Eligibility  of  Property .  250.102  250.330 

Development  of  Property .  250.103  250.331 

Commercial  and  Community  Facilities .  250.104  250.332 

Form  of  Construction  Contract .  250.105  250.334 

Mortgage  to  Cover  the  Entire  Property .  250.106  250.313 

Maximum  Mortgage  Amounts .  250.107  250.402 

Adjusted  Mortgage  Amount — Rehabilita¬ 
tion  Projects .  250.108  250.403 

Covenant  for  Hazard  Insurance .  250:109  250.314 

Eligibility  of  Title .  250.110  250  346 

Title  Evidence .  250.111  250.347 

Eligible  Mortgagors . . .  250.112  250.401 

Regulation  of  Mortgagors .  250.113  250.322 

Supervision  Applicable  to  All  Mortgagors..  250.114  250.323 

Supervision  Applicable  to  General  Mort¬ 
gagors . i _  250.115  250.324 

Supervision  Applicable  to  Limited  Distri¬ 
bution  Mortgagors .  250.116  250.325 

Supervision  Applicable  to  Cooperative 

Mortgagors _ ............ . .  250.117  250.326 

Required  Regulatory  Agreement  with  * 

Mortgagors .  250.118  250.208 

Occupancy  Requirements  Applicable  to 

All  Mortgagors .  250.119  250.327 

Creation  of  Contract  of  Coinsurance .  250.120  250.703 

Mortgage  Form . . . .  250.121  250.309 

Mortgage  Lien .  250.122  250.310 

Maximum  Mortgage  Interest  Rate .  250.123  250.318 

Maturity _ _ ; .  250.124  250.311 

Payment  Requirements .  250.125  250.312 

Application  of  Mortgage  Payments .  250.126  250.312a 

Accumulation  of  Accruals .  250.126  250.315 

Prepayment  Privileges _ ..... . . .  250.127  250.316 

Late  Charge .  250.128  250.317 

Amount  of  Mortgage  Insurance  Premium 

(MIP) _ _ _ _  250.129  250.705 

Annual  Payment  of  MIP  on  a  Level 
Percentage  of  the  Declining  Principal 

Balance . . .  250.130  250.707 

Duration  of  MIP .  250.131  250.710 

Applicability  of.  Prevailing  Wage  Require¬ 
ments .  250.132  250.328 

Discrimination  Prohibited . .  250.133  250.329 

Environmental  Review  ...„ .  250.134  250.9(b) 

Mortgagor's  Certification  of  Nondiscrimi¬ 
nation  and  Mortgage  Covenant  Re¬ 
garding  Use  of  Property . . .  250.135  250.321 


Subpart  C— Certification  of  Agency  for  Approval 


Review  and  Certification  of  Agency .  250.201  250.201 

.  250.202 

Withdrawal  of  Approval . 250.202  250.204 

Effect  of  Withdrawal  of  Certification  as 
an  Approved  Agency  on  Insurance 
Commitments  Made  While  it  was  Ap¬ 
proved .  250.203  250.205 

Mortgage  Servicing  During  Coinsurance 
Period .  250.204  250.207 


Subpart  D— Processing  and  Commitment 


Application . . . .  250.301  250.301 

Processing .  250.302  250.305 

Financing  and  Processing  Fees .  250.303  250.302 

Inspections  During  Construction .  250.304  250.9(a) 

Certification  of  Cost  Requirements .  250.305  250.333 

Certificate  as  to  Subcontracts . .  250.306  250.335 

Requisites  of  Agreement  and  Certifica¬ 
tion . .  250.307  250.344 

Records .  250.308  250.339 

Certificate  of  Actual  Cost— Contents  in 

General .  250.309  250.336 

Certificate  of  Actual  Cost— Builder's  and 
Sponsor's  Profit  and  Risk  Allowance... .  250.310  250.337 

Certificate  of  Public  Accountant . , .  250.311  250.340 

Certificate  of  Actual  Cost— Land  Value .  250.312  250.341 

Contractor's  Certification .  250.313  250.338 

Reduction  in  Mortgage  Amount— New 
Construction . .  250.314  250.342 


Part  250— Coinsurance  for  State  Housing 
Finance  Agencies— Continued 


Title  Old  No. 


Reduction  in  Mortgage  Amount— Reha¬ 
bilitation . . . 250.315  250.343 

Cost  Certification  Incontestable . 250.316  250.345 

Loans  to  Cover  Two  Year  Operating 
LOSS .  250.317  250.320 


Subpart  E— Defaults  Under  a  Mortgage 


Definition  of’ Default . . .  250.401  250.715 

Date  of  Default . .  250.402  250.716 

Notice  of  Default  and  Intent  to  File  an 

Insurance  Claim . . . ...  250.403  250.717 

Reinstatement  of  Defaulted  Mortgage .  250.404  250.718 

Forbearance  Relief .  250.405  250.719 

Special  Forbearance  Agreement .  250.405  250.720 

Advance  to  the  Agency .  250.406  250.723 

Termination  of  Contract  of  Coinsurance ....  250.407  250.726 

Termination  of  Contract  of  Coinsurance 
by  Prepayment  and  Voluntary  Termi¬ 
nation .  250.408  250.727 

Termination  of  Contract  of  Coinsurance 

for  Other  Reasons _ _ _ _  250.409  250.728 

Acquisition  of  Property . . .  250.410  250.730 

Deed  in  Lieu  of  Foreclosure . . .  250.411  250.731 

Filing  of  Initial  Claim .  250.412  250.732 

Method  of  Payment .  250.413  250.734 

Amount  of  Payment .  250.414  250.738 

Disposition  of  Property . .  250.415  250.739 

Items  Added  to  Principal  in  Computing 

Claim  Payment . .  250.416  250.740 

Claim  Payment  Deductions . .  250.417  250.741 

Debentures . ! .  250.418  250.742 

Rights  in  Housing  Fund .  250.419  . 

Effect  of  Amendments .  250.420  250.743 


1  Included  in  9/76  rule. 

Effect  of  Implementation  of  Program 
on  Mortgage  Market  (Previously  §  250.4, 
now  §  250.2). 

Section  244  of  the  National  Housing 
Act  provides  that  no  contract  for 
coinsurance  be  entered  into  until  after 
the  Secretary  has  consulted  with  the 
mortgage  lending  industry  and 
determined  that  the  program  will  not 
disrupt  the  mortgage  market  or  reduce 
the  availability  of  mortgage  financing 
under  regular  HUD  programs.  HUD  is  to 
monitor  this  and  consider  information 
submitted  at  any  time. 

It  was  suggested  that  this  be  clarified 
as  to  how  HUD  will  consult  with  the 
industry  and  provide  continuous 
monitoring  to  assure  that.State 
coinsurance  will  not  disrupt  the 
mortgage  market. 

No  change  has  been  made.  The 
Secretary  will  consult  with  the  industry 
before  making  the  required  statutory 
determination.  The  program  will  be 
continually  monitored  by  reviewing 
significant  indicators  and  evidence  of 
significant  adverse  affect  on  the 
mortgage  market  may  be  submitted  for 
review  at  any  time.  The  Department 
currently  makes  an  annual  report  to 
Congress  on  Coinsurance  and  will 
continue  this  practice. 

It  should  be  noted  that  a  new  §  250.6 
entitled  Eligible  Projects  has  been 
included  to  limit  coinsurance  to  projects 
in  which  at  least  20  percent  of  the  units 
are  subject  to  the  Section  8  Housing 
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Assistance  Program  or  a  similar  Federal, 
State  or  local  program  as  determined  by 
the  Commissioner,  or  to  projects  located 
in  problem  neighborhoods  of  Urban 
Development  Action  Grant  or  targeted 
Tandem  areas.  This  substantially 
reduces  the  likelihood  of  any 
competition  with  the  private  mortgage 
lending  industry. 

It  should  also  be  noted  that  the  word 
“casually”  in  the  last  sentence  of 
§  250.2(a)  has  been  changed  to 
“causally”. 

Eligible  Projects  (Formerly  §  250.10, 
now  §  250.6). 

Objections  to  the  deletion  of 
§  250.10 — Eligible  Projects,  were 
received.  This  section  of  the  current  rule 
requires  that  at  least  20  percent  of  the 
units  in  a  project  be  available  to 
families  whose  incomes  do  not  exceed 
80  percent  of  the  median  income  for  the 
area. 

Claims  were  that  the  deletion  creates 
unfair  competition  for  private  lenders; 
that  it  violates  the  public  purpose 
concept  of  tax-exempt  bonds,  that 
States  have  access  to  mortgage 
insurance  without  complying  with  HUD 
underwriting  requirements  and  that  it 
encourages  the  expansion  of 
government. 

The  provisions  of  §  250.10  of  the 
current  rule  have  again  been  included  as 
§  250.0  but  changed  to  require  that  at 
least  20  percent  of  the  units  in  a  project 
be  subject  to  Section  8,  a  successor 
Federal  subsidy  program,  or  a  similar 
State  or  local  program  or  that  projects 
be  located  in  certain  areas  of  political 
jurisdictions  which  are  eligible  for 
assistance  under  the  Urban 
Development  Action  Grant  Program. 

This  approach  is  consistent  with  recent 
discussions  in  Congress  on  legislation  to 
limit  the  use  of  tax-exempt  bonds  for 
housing.  Inclusion  of  this  provision  was 
determined  to  be  sound  public  policy 
since  it  encourages  integration  of 
households  within  a  reasonable  and 
achievable  range  of  incomes  and  should 
increase  the  supply  of  housing  in 
troubled  communities. 

Review  of  State  Agency  Prior  to 
Certification  as  an  Approved  Agency 
(Previous  title)  Present  title — "Review 
and  Certification  of  Agency”.) 

Section  250.201  provides  that  approval 
of  an  agency’s  participation  will  be 
made  after  an  on-site  review  by  HUD  of 
the  agency’s  operations. 

Several  suggestions  were  made  that 
this  responsibility  be  placed  specifically 
at  the  HUD  Headquarters  level.  Such  a 
change  specifies  a  particular  framework 
in  a  regulation  which  is  not  appropriate. 
It  was  decided  that  the  present  level  of 
flexibility  in  this  area  should  be 
maintained.  However,  it  is  intended  that 


in  the  absence  of  workload  problems, 
these  functions  will  be  performed  at  the 
Headquarters  level. 

Certification  as  an  Approved  Agency 
(previously  §  250.202,  now  incorporated 
in  |  250.201 — Review  and  Certification 
of  Agency). 

It  was  suggested  that  when  an  agency 
has  a  large  portfolio  of  non-insured 
multifamily  mortgages  which  it  has 
successfully  underwritten,  the  agency  be 
approved  for  participation  in  the 
coinsurance  program  based  on  use  of 
their  inplace  underwriting  system  rather 
than  requiring  compliance  with  the  fully 
insured  system. 

Section  250.202  (presently  §  250.201) 
was  simplified  by  changing  it  to  provide 
for  much  greater  discretion  by  the 
Commissioner  in  approving  both  the 
experienced  and  inexperienced 
agencies.  However,  all  underwriting 
guidelines  must,  conform  to  Federal 
statutory  requirements  and  any  other 
requirements  as  determined  by  the 
Commissioner  to  be  in  the  best  interest 
of  the  Secretary. 

Several  requests  were  received  for 
changes  in  §  250.202(b)  which  is  related 
to  HUD’s  review  of  the  means  whereby 
States  can  show  that  their  assets  are 
adequate  and  invested  properly  so  as  to 
meet  their  needs  and  that  States  can 
meet  their  share  of  coinsurance 
liabilities  or  losses.  Perhaps  the  most 
significant  was  an  objection  to  the 
Commissioner’s  concern  with  the 
Agencies’  ability  to  meet  their  share  of 
coinsurance  losses. 

HUD  agrees  and  has  deleted  these 
provisions  but  has  added  §  250.5, 
Limitation  on  HUD  Liability,  which 
provides  for  a  disclaimer  of  any  HUD 
responsibility  for  obligations  of  an 
approved  agency.  The  Department’s 
only  financial  obligations  are  limited  to 
the  program  and  run  only  to  the  agency 
as  mortgagee.  The  determination  that  an 
agency  can  meet  its  financial 
responsibilities  to  a  buyer  of  its 
obligations  or  other  lenders  is  a 
responsibility  of  entities  other  than 
HUD.  This  disclaimer  must  be  included 
in  prospectuses  for  agency  issues  and 
applications  for  loans  to  finance  projects 
which  are  coninsured  under  this  part. 

The  consequences  of  an  agency’s 
failure  to  meet  its  financial  obligations 
are  so  great  with  respect  to  the  agency 
and  the  parent  government  that  both 
would  be  less  than  prudent  to  take  this 
responsibility  lightly.  For  this  reason 
and  the  fact  that  the  Department  wishes 
to  make  it  very  clear  that  HUD  has  no 
risk  with  respect  to  financial  soundness 
of  the  agency,  the  requirement  for  HUD 
review  in  this  area  has  been  deleted. 

An  objection  was  raised  to  the 
requirement  in  §  250.202(h)  that  HUD  be 


notified  of  any  changes  in  processing 
procedures.  It  was  suggested  that  HUD 
only  be  notified  of  significant  changes. 

The  present  wording  may  present 
difficulties  but  leaving  “significant” 
open  to  interpretation  could  cause 
greater  problems.  Wording  to  this  effect 
remains  in  §  250.201.  Specifics  can  be 
addressed  in  the  Coinsurance 
Handbook,  if  necessary. 

Withdrawal  of  Approval  (previously 
§  250.204,  now  §  250.202). 

This  Section  provides  among  other 
things,  that  approval  for  participation  in 
the  program  may  be  withdrawn  if  the 
default  ratio  as  measured  by  dollar 
balances  exceeds  20  percent. 

It  was  suggested  that  this  provision  is 
broad,  vague  and  redundant  and  that 
the  20  percent  default  clause  be 
removed.  The  20  percent  default  clause 
has  been  removed  and  the  provision  has 
been  changed  to  read  “such  other 
reasons  as  the  Commissioner  may 
determine.”  It  is  believed  that  a  broad 
provision  such  as  this  is  necessary  for 
the  protection  of  HUD. 

Required  Regulatory  Agreement  with 
Mortgagors  (previously  §  250.208,  now 
§  250.118). 

An  objection  was  raised  to  language 
in  the  Section  previously  designated  as 
§  250.208(b),  currently  §  250.118(b) 
which  states:  “Further,  the  agency  may 
regulate  and  restrict  the  mortgagor,  as 
long  as  the  Commissioner  and  the 
agency  are  coinsurers  of  the  mortgage 
on  such  other  matters  as  may  be 
required  by  the  agency  as  conditions  for 
lending  which  do  not  conflict  with  the 
requirements  of  the  Commissioner  under 
this  Part."  The  commentor  interpreted 
this  as  meaning  the  agency’s  regulatory 
power  terminates  when  coinsurance 
terminates. 

The  interpretation  is  incorrect. 
Regulatory  powers  of  agencies 
subsequent  to  termination  of 
coinsurance  are  not  covered  by  these 
regulations  and  are  a  matter  between 
the  agency  and  Mortgagor  unless  there 
is  HUD  subsidy  involved  after 
termination  of  coinsurance. 

Application  Fees,  Inspection  Fees  and 
Service  Charges  (previously  §  250.302, 
now  §  250.303  Financing  and  Processing 
Fees). 

It  was  suggested  that  the  maximum 
fees  be  more  clearly  stated.  The  present 
wording,  which  limits  such  fees  to  the 
maximums  allowable  for  the  Sections 
221(d)(3)  and  221(d)(4)  program  was 
retained  since  these  fee  schedules  are 
well  known  in  the  industry.  The  title  of 
this  section  has  been  changed,  however, 
to  Financing  and  Processing  Fees  and  a 
provision  has  been  added  in  §  250.123(b) 
which  requires  a  certification  that  any 
override  on  obligations  issued  under  the 
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Internal  Revenue  Code  does  not  exceed 
Department  of  Treasury  arbitrage  rules. 

Processing  and  Commitment 
(previously  §  250.305,  now  §  250.302 
Processing ). 

HUD  received  a  request  that  this 
section  be  changed  to  allow  agencies  to 
extend  a  commitment  to  insure  without 
HUD  approval.  It  was  also  suggested 
that  a  review  of  the  first  five 
applications  be  conducted  by  HUD 
Headquarters. 

Approval  of  commitment  extensions 
relates  to  monitoring  of  the  Section  8 
“pipeline"  and  the  mortgage  insurance 
fund;  therefore,  extensions  must  be 
approved  by  HUD.  With  regard  to  the 
second  suggestion,  it  is  intended  that  the 
first  five  cases  be  reviewed  by 
Headquarters.  However,  this  could  be 
altered  by  workload  and  staff  levels, 
and  field  office  staffs  could  be  used. 

Section  250.302(a)  has  been  changed 
to  provide  that  project  reviews  related 
to  previous  participation  of  principals 
and  fair  housing  and  equal  opportunity 
cannot  be  delegated  to  agencies. 

Mortgage  Lien  (previously  §  250.310, 
now  §  250.122). 

It  was  suggested  that  this  section  be 
changed  to  allow  title  insurance  to 
insure  over  any  liens  on  property. 

The  suggestion  is  contrary  to  Section 
207(a)(1)  of  the  National  Housing  Act 
which  provides  that  the  mortgage  must 
constitute  a  first  lien.  No  change  has 
been  made. 

Payment  Requirements  (previously 
§  250.312,  now  §  250.125). 

A  suggestion  was  received  to  permit 
any  necessary  extensions  of  the 
amortization  date  as  determined  by  the 
Agency. 

Deferrals  of  principal  payments  are 
permissible  under  present  wording. 
Extensions  of  amortization  beyond  the 
maximum  allowable  term  are  not  legally 
permissible.  No  change  has  been  made. 

Mortgage  to  Cover  the  Entire  Property 
(previously  §  250.313,  now  §  250.106). 

One  agency  which  commented 
requested  that  this  section  be  changed 
to  permit  street  dedications,  utility 
easements,  small  property  additions  for 
enhancement  of  the  property,  etc.  which 
are  not  adverse  to  the  Commissioner. 

These  are  permissible,  therefore,  no 
change  is  necessary.  Dedicated  streets 
by  definition  are  excluded  from  the 
mortgaged  property.  Easements  are  only 
a  right  of  use  for  a  particular  purpose 
and  would  be  included  in  the  mortgaged 
property.  Permanently  affixed 
improvements  such  as  fencing, 
playground  equipment,  toolsheds, 
dumpster  pads,  etc.  would,  under  most 
State  laws,  become  a  part  of  the 
property  and  therefore  would  be  subject 
to  the  mortgage. 


Prepayment  Privileges  (formerly 
§  250.316,  now  §  250.127). 

An  agency  questions  the  need  for  the 
Commissioner  to  be  concerned  about 
the  reasonableness  of  prepayment  fees. 

This  concern  stems  from  a  philosophy 
that  owners,  particularly  those  with  high 
mortgage  interest  rates,  should  be 
allowed  to  refinance  at  favorable  rates 
if  such  are  available.  This  may  be  of 
particular  importance  in  troubled 
projects. 

HUD  believes  that  if  interest  rates  are 
drastically  reduced,  for  example  from  9 
to  5  percent,  it  is  prudent  to  allow  an 
owner  to  refinance  with  reasonable 
penalty.  The  States  are  protected  since 
they  must  approve  prepayments  and  are 
entitled  to  reasonable  costs  of  bond 
redemption  as  determined  by  the 
Commissioner.  It  should  also  be  noted 
that  agencies  are  empowered  to  deny 
prepayments  under  this  section. 

Maximum  Mortgage  Interest  Rate 
(previously  §  250.318,  now  §  250.123). 

An  agency  objected  to  the  9  percent 
maximum  interest  rate  and  felt  that  the 
lack  of  an  indication  of  whether  MIP  is 
included  or  excluded  adversely  affects 
Section  8  projects  with  financing  cost 
contingencies.  It  wants  no  limit  other 
than  the  cost  of  borrowing  plus  IV2 
percent,  which  would  include  MIP. 

This  section  has  been  changed  in  part 
to  provide  for  a  maximum  mortgage 
interest  rate  which  is  not  in  excess  of 
that  agreed  to  by  the  agency  and 
mortgagor  or  that  in  effect  for  Sections 
221(d)(3)  and  221(d)(4)  insured  programs 
at  the  time  of  initial  endorsement  by  the 
agency  plus,  MIP.  Section  250.123(b)  has 
been  added  which  requires  agencies  to 
certify  that  in  setting  the  mortgage 
interest  rate,  when  added  to  other  fees 
and  charges,  the  override  does  not 
exceed  the  arbitrage  limitations  of  the 
U.S.  Department  of  Treasury. 

Given  the  tax  exempt  and  public 
purpose  status  of  agencies,  HUD 
believes  that  a  rate  higher  than  the 
maximum  FHA  rate  is  not  warranted. 

Loans  to  Cover  Two  Year  Operating 
Loss  (previously  §  250.320,  now 
§  250.317). 

It  was  suggested  that  payments  to 
limited  dividend  owners  be  specifically 
excluded  from  eligible  expenses  in 
operating  loss  loans. 

No  change  is  needed  since  allowable 
expenses  enumerated  do  not  specifically 
allow  payments  to  the  owner. 

A  cross  default  provision  has  been 
added.  §  250.317(e). 

Supervision  Applicable  to  all 
Mortgagors  (previously  §  250.323,  now 
§  250.114). 

A  respondent  suggested  that 
paragraph  (e)(4)  of  this  section  be 
deleted  since  his  agency  does  not 


require  filing  of  minutes  of  meetings  of 
directors,  officers,  etc.  of  mortgagors 
with  it.  These  reports  are  required  for  . 
fully  insured  cases.  They  could  provide 
insight  for  management  and  could  be 
useful  for  audits.  No  change  has  been 
made. 

It  was  suggested  that  “financial 
difficulties”  of  mortgagors  which  must 
be  reported  by  the  agency  to  the 
Commissioner  each  calendar  quarter  be 
defined.  (See  paragraph  (e)(5)  of  this 
section.) 

Financial  difficulties  should  have  a 
broad  definition  in  the  regulations.  The 
issues  should  be  addressed  more 
specifically  in  the  coinsurance 
handbook. 

Supervision  Applicable  to  General 
Mortgagors  (previously  §  250.324,  now 
§  250.115). 

The  opinion  was  expressed  that  this 
section  is  confusing  and  the  difference 
between  general  and  limited  distribution 
mortgagors  as  covered  in  the  following 
section  is  unclear. 

A  major  cause  of  confusion  could  be 
that  the  opening  sentence  of  the  section 
says  that  general  mortgagors  may  be 
limited  by  States  but  are  not  required  to 
be  limited  by  HUD.  The  reason  for  this 
language  is  that  limited  distribution 
mortgagors  are  limited  by  the 
Commissioner  to  a  maximum  return  on 
equity  of  6  percent.  No  such  limit  is 
imposed  by  HUD  on  general  mortgagors 
but  the  regulations  permit  the  agencies 
to  limit  the  return  on  equity  for  general 
mortgagors. 

Occupancy  Requirements  Applicable 
to  all  Mortgagors  (previously  §  250.327, 
now  §  250.119). 

It  was  suggested  that 'paragraph  (a)  of 
this  section,  which  forbids 
discrimination  against  families  with 
children  except  in  elderly  projects,  may 
run  counter  to  an  Amendment  of  the 
National  Housing  Act  passed  in  1977. 
The  amendment  prohibits  high-rise 
Section  8  projects  for  families  unless 
specifically  approved  by  HUD.  It  was 
said  that  the  noted  paragraph  (a)  may 
cause  problems  if  an  agency  wants  to 
coinsure  high-rises  for  small  non-elderly 
Section  8  households,  handicapped 
persons,  two  person  households,  or 
single  person  occupancy.  Section  221  of 
the  regulations  prohibits  discrimination 
against  children  unless  the  project  is 
designed  specifically  for  the  elderly  or 
handicapped.  However,  discrimination 
against  children  in  high-rise  special 
purpose  structures  for  two  person 
households  or  single  person  occupancy 
is  forbidden  under  Section  221.  In 
addition,  such  structures  would  require 
special  approval  for  occupancy  by 
children  under  the  Section  8  rules. 
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A  suggestion  that  paragraph  (a)  of  this 
section,  which  requires  that  any  future 
buyer  of  the  property  must  certify  that 
he/she  will  not  discriminate  against 
children  or  use  the  property  for  transient 
purposes  is  out  of  place  and  should  be 
placed  under  §  250.410,  Effect  of 
Termination  (previously  §  250.728)  was 
unclear  in  that  the  two  sections  are 
unrelated. 

Certificate  of  Actual  Cost — Contents 
in  General  (previously  §  250.336,  now 
§  250.309). 

At  the  suggestion  of  the  HUD  Office  of 
General  Counsel  §  250.309(d)  ha9  been 
added,  which  delegates  the  authority  for 
review  and  approval  of  cost 
certifications  to  the  agencies. 

Certificate  of  Actual  Cost — Builder’s 
and  Sponsor’s  Profit  and  Risk 
Allowance  (previously  §  250.337,  now 
§  250.310). 

It  was  suggested  that  HUD  accept 
State  guidelines  for  builder’s  sponsor 
profit  and  risk  allowance  (BSPRA)  as 
part  of  the  HUD  review  and  approval 
and  that  BSPRA  be  allowed  in  non¬ 
identity  of  interest  cases.  HUD 
disagrees.  To  avoid  confusion, 
guidelines  for  BSPRA  will  follow  the 
fully  insured  programs. 

A  conflict  was  identified  between 
§  250.337(b)  (now  §  250.310(b))  which 
says  that  BSPRA  shall  be  10  percent  of 
allowable  costs  or  such  lesser  amount 
as  provided  by  the  Commissioner 
through  regulatory  amendment  and 
previously  §  250.402(a) (2) (ii),  now 
deleted,  which  said  that  BSPRA  is  10 
percent  unless  the  agency  determines 
that  this  amount  is  unreasonable. 

Section  227  of  the  National  Housing 
Act  provides  that  BSPRA  shall  be  10 
percent  unless  the  Secretary  determines 
that  this  amount  is  unreasonable  and  by 
regulation  prescribes  a  lesser 
percentage.  HUD  does  not  find  the 
present  10  percent  unreasonable.  There 
is  no  provision  for  the  percentage  being 
reduced  by  an  agency. 

Certificate  of  Public  Accountant — 
(previously  §  250.340,  now  §  250.311). 

It  was  suggested  that  the  wording 
“certificate  as  to  accuracy”  and  "to 
verify  the  actual  costs”  be  deleted  from 
this  section.  We  have  changed  this 
section  to  conform  to  General 
Accounting  Office  standards  by 
substituting  the  wording  “certified  to 
accuracy”  in  place  of  “supported  by  a 
certificate  as  to  accuracy.”  The  phrase 
“to  verify  the  actual  costs"  is  still  used 
since  this  is  the  primary  purpose  of  the 
cost  certification.  The  wording  "and  in 
accordance  with  the  standards 
promulgated  by  the  U.S.  General 
Accounting  Office"  also  has  been 
added. 


Title  Evidence  (previously  §  250.347, 
now  §  250.111). 

It  was  suggested  that  this  section 
should  be  more  specific  with  respect  to 
what  is  required  i.e.,  what  liens  or 
encumbrances  are  allowable  and  not 
allowable  under  the  requirements  of  an 
agency. 

HUD  disagrees  that  changes  are 
necessary.  The  primary  purpose  of  the 
various  forms  of  title  evidence  are  to 
determine  if  the  mortgage  comprises  a 
first  lien  on  the  property  in  accordance 
with  §  250.122. 

Eligible  Mortgagors  (previously 
§  250.401,  now  §  250.112). 

It  was  suggested  that  the  definition  of 
general  mortgagors  included  here  under 
Eligible  Mortgagors  should  be  contained 
under  Supervision  Applicable  to 
General  Mortgagors  (previously 
§  250.324,  now  §  250.115)  and  should  be 
simplified  to  coincide  with  the  opening 
paragraph  of  that  section. 

HUD  disagrees.  Section  250.115 
relates  to  supervision  of  general 
mortgagors.  The  definition  of  general 
mortgagors  is  provided  in  this  section. 

Maximum  Mortgage  Amounts 
(Previously  §  250.402.  now  §  250.107). 

HUD  has  been  advised  that  the  per 
unit  mortgage  limits  shown  in  this 
section  differ  from  those  permitted 
under  current  legislation  and  was  asked 
to  raise  the  maximum  per  unit  limits  to 
those  supportable  by  fair  market  rents 
and  to  define  the  term  “exterior  land 
improvements". 

This  section  has  been  changed  so  that 
the  current  per  unit  mortgage  limits  for 
Sections  221(d)(3)  and  221(d)(4)  plus  a 
maximum  five  percent  reserve 
allowance  apply  to  coinsurance.  Per  unit 
limits  cannot  be  those  limits  supported 
by  fair  market  rents  as  coinsurance  is 
subject  to  the  maximum  per  unit 
mortgage  limits  for  Section  221(d)(3)  or 
221(d)(4)  as  applicable,  plus  such 
reserves  and  development  costs  not  to 
exceed  five  percent  of  the  applicable 
amount  as  may  be  established  by  the 
agency  under  its  underwriting  system. 

The  term  “exterior  land 
improvements”  is  somewhat  confusing 
in  that  it  applies  to  costs  not  attributable 
to  dwelling  use  and  may  therefore  apply 
to  interior  space  such  as  that  used  for 
lobbies,  meeting  rooms,  central  dining 
rooms,  etc.  Conversely,  some  exterior 
improvements  such  as  utility  lines  and 
interior  streets  to  the  dwellings  are 
attributable  to  dwelling  use.  Thus,  no 
definitions  has  been  included  here  but 
the  program  handbook  will  contain  a 
more  specific  explanation. 

Amount  of  Mortgage  Insurance 
Premium  (MIP) — previously  §  250.705, 
now  §  250.129). 


It  was  suggested  that  the  percentage 
of  loss  that  can  be  coinsured  should 
include  a  provision  as  contained  in 
Section  244  of  the  National  Housing  Act 
of  1974  to  the  effect  that  “coinsurance 
shall  not  be  less  than  10  percent,  subject 
to  any  reasonable  limit  or  limits  on  the 
liability  of  the  mortgagee  that  may  be 
specified  in  the  event  of  unusual  or 
catastrophic  losses  that  may  be  incurred 
by  one  mortgagee”. 

There  seems  to  be  no  inconsistency 
since  HUD  coverage  ranges  from  10 
percent  to  90  percent  and  therefore 
takes  care  of  the  10  percent  minimum. 

A  commentor  suggests  that  the  MIP 
charged  by  HUD  is  excessive  in  relation 
to  the  risk,  i.e.,  under  full  insurance 
programs  the  MIP  is  0.5  percent  while 
the  potential  claim  is  99  percent  (100 
percent  in  the  case  of  Section  811)  while 
for  coinsurance  the  MIP  is  the  same  and 
the  HUD  risk  is  no  more  than  90  percent. 
HUD  agrees  that  the  section  should  be 
changed  and  has  revised  it  so  that  the 
share  of  MIP  is  received  by  HUD  in 
direct  proportion  to  HUD’s  risk. 

A  provision  has  been  added  which 
gives  the  Commissioner  discretionary 
power  to  approve  additional  premiums 
for  agencies  so  long  as  the  total  received 
by  an  agency  and  HUD  does  not  exceed 
one  percent  of  the  average  outstanding 
principal  amount. 

Duration  of  MIP  (previously  §  250.710, 
now  §  250.131)  and  Termination  of 
Contract  of  Coinsurance  (previously 
§  250.726,  now  §  250.407). 

HUD  received  a  comment  that  the 
former  section,  which  provides  that  the 
MIP  shall  be  charged  until  the  contract 
of  coinsurance  is  otherwise  terminated 
with  the  consent  of  the  Commissioner,  is 
inconsistent  with  the  latter  which 
provides  that  the  coinsurance  contract 
may  be  terminated  at  the  joint  request  of 
the  mortgagor  and  agency. 

HUD  agrees  that  an  inconsistency 
exists  and  has  changed  §  250.131(c) 
(previously  §  250.710(e))  to  read: 

“The  contract  of  coinsurance  is 
terminated  in  accordance  with 
§  250.407.” 

Accordingly,  subparagraph  (e)  of  the 
latter  section  has  been  changed  to  read: 

"The  mortgagor  and  agency  jointly 
request  termination  and  that  request  is 
approved  by  the  Commissioner." 

Approval  of  termination  by  the 
Commissioner  is  important  in  that  it 
impacts  risk.  If  premiums  are  effective 
only  during  the  earlier,  high  risk  years, 
there  is  an  adverse  actuarial  effect.  If 
§  250.407  remained  unchanged,  there 
would  be  excellent  reason  to  have  a 
higher  MIP  for  coinsurance  than  for  full 
insurance. 

Notice  of  Default  (formerly  §  250.717, 
now  Notice  of  Default  and  Intention  to 
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File  an  Insurance  Claim  §  250.403).  This 
Section  has  been  rewritten  and 
expanded  to  more  closely  conform  to 
the  fully  insured  regulations. 

Forbearance  Relief  (previously 
§  250.719)  and  Special  Forbearance 
Agreement  (previously  §  250.720)  now 
combined  as  Forbearance  Relief 
§  250.405.  These  sections  were  rewritten 
to  clarify  the  terms  and  conditions  under 
which  forbearance  relief  may  be 
granted. 

Advance  to  the  Agency  (previously 
§  250.723,  now  §  250.406)  this  section 
has  also  been  rewritten  to  clarify  the 
method  in  which  advances  may  be 
made. 

HUD  believes  that  the  changes  made 
in  §  §  250.405  and  250.406  will  prove 
beneficial  to  the  agencies  and  the 
Department. 

Termination  of  Contract  of 
Coinsurance  (previously  §  250.726,  now 
§  250.407)  slight  changes  have  been 
made  for  clarity.  Also  subparagraph  (f) 
has  been  added  which  provides  for 
termination  if  the  mortgage  is 
transferred  without  the  consent  of  the 
Commissioner. 

Effect  of  Termination  (previously 
§  250.728,  now  §  250.409  Termination  of 
Contract  of  Coinsurance  for  Other 
Reasons). 

It  was  suggested  that  this  section  be 
changed  to  read  "Upon  termination  of 
the  contract  of  coinsurance,  the 
obligation  to  pay  any  subsequent  MIP 
shall  cease  and  all  rights  of  the 
mortgagor  and  agency  to  coinsurance 
benefits  shall  be  terminated. 

HUD  agrees  and  has  changed  the 
language,  not  exactly  as  suggested  but 
rather  to  conform  to  the  fully  insured 
regulations. 

It  should  be  noted  that  termination 
provisions  presently  covered  in 
§§  250  407.  250.408  and  250.409  have 
been  rewritten  to  parallel  the  fully 
insured  program. 

Items  Added  to  Principal  in 
Computing  Claim  Payment  (previously 
§  250.740,  now  §  250.416). 

Two  suggestions  were  received  that 
this  section  be  changed  to  include 
unpaid  interest  from  the  date  due  to  the 
date  of  acquisition  of  title  and  not  from 
the  date  of  default  as  presently  shown. 

HUD  disagrees.  Conventional  HUD 
mortgagees  have  traditionally  lost  one 
month’s  interest  in  cases  of  default  and 
they  are  in  the  more  difficult  position  of 
receiving  interest  only  at  the  debenture 
rate. 

It  should  be  noted  that  insurance 
claim  and  benefits  provisions  presently 
covered  in  §  250.410  through  §  250.419 
have  been  rewritten  to  parallel  similar 
provisions  for  the  fully  insured  program. 


Several  suggestions  were  received 
that  provisions  be  made  for  fast-tracking 
Section  8  under  the  Coinsurance 
Program.  HUD  agrees  and  has  changed 
appropriate  sections  accordingly. 
Coinsured  projects  for  which  Section  8 
assistance  has  been  requested  must  be 
processed  in  accordance  with  and  must 
be  subject  to  the  provisions  of  24  CFR 
Part  883. 

It  was  suggested  that  Section  236 
again  be  included.  HUD  disagrees  since 
the  number  of  Section  236  projects 
remaining  in  the  “pipeline”  is  not  large 
enough  to  merit  consideration. 

It  was  suggested  by  several 
organizations  that  provisions  be 
included  to  coinsure  construction  loans. 
This  is  a  major  change  involving 
substantial  modification  of  the  program 
and  increased  HUD  staff  requirements. 
HUD  believes  that  this  issue  should  be 
deferred  pending  experience  with 
permanent  loan  coinsurance. 

Inapplicability  of  NEPA 

A  Finding  of  Inapplicability  regarding 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD  procedures.  A  copy  of  this 
Finding  of  Inapplicability  is  available 
for  public  inspection  during  regular 
business  hours  at  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  5218,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  D.C.  20410. 

This  rule  is  listed  as  item  Number  H- 
82-78  in  the  Department’s  semiannual 
agenda  of  significant  rules,  published 
pursuant  to  Executive  Order  12044. 

Accordingly,  Part  250  is  amended  in 
its  entirety  to  read  as  follows: 

PART  250— COINSURANCE  FOR 
STATE  HOUSING  FINANCE  AGENCIES 

Subpart  A — Purpose,  Scope  and 
Applicability 

Sec. 

250.1  Purpose. 

250.2  Effect  of  Implementation  of  Program 
on  the  Mortgage  Market  and  the  Flow  of 
Mortgage  Credit  to  Older  Declining 
Areas. 

250.3  Effect  of  Availability  of  Coinsurance. 

250.4  Utilization  of  Existing  Multifamily 
Insurance  Authorities. 

250.5  Limitation  on  HUD  Liability. 

250.6  Eligible  Projects. 

Subpart  B — Coinsurance  Contract  Rights 
and  Obligations 

250.101  Definitions. 

250.102  Eligibility  of  Property. 

250.103  Development  of  Property. 

250.104  Commercial  and  Community 
Facilities. 

250.105  Form  of  Construction  Contract. 

250.106  Mortgage  to  Cover  the  Entire 
Property. 


Sec. 

250.107  Maximum  Mortgage  Amounts. 

250.108  Adjusted  Mortgage  Amount — 
Rehabilitation  Projects. 

250.109  Covenant  for  Hazard  Insurance. 

250.110  Eligibility  of  Title. 

250.111  Title  Evidence. 

250.112  Eligible  Mortgagors. 

250.113  Regulation  of  Mortgagors. 

250.114  Supervision  Applicable  to  All 
Mortgagors. 

250.115  Supervision  Applicable  to  General 
Mortgagors. 

250.116  Supervision  Applicable  to  Limited 
Distribution  Mortgagors. 

250.117  Supervision  Applicable  to 
Cooperative  Mortgagors. 

250.118  Required  Regulatory  Agreement 
with  Mortgagors. 

250.119  Occupancy  Requirements 
Applicable  to  All  Mortgagors. 

250.120  Creation  of  Contract  of 
Coinsurance. 

250.121  Mortgage  Form. 

250.122  Mortgage  Lien. 

250.123  Maximum  Mortgage  Interest  Rate. 

250.124  Maturity. 

250.125  Payment  Requirements. 

250.126  Application  of  Mortgage  Payments. 

250.127  Prepayment  Privileges. 

250.128  Late  Charge. 

250.129  Amount  of  Mortgage  Insurance 
Premium  (MIP). 

250.130  Annual  Payment  of  MIP  on  a  Level 
Percentage  of  the  Declining  Principal 
Balance. 

250.131  Duration  of  MIP. 

250.132  Applicability  of  Prevailing  Wage 
Requirements. 

250.133  Discrimination  Prohibited. 

250.134  Environmental  Review. 

250.135  Mortgagor’s  Certification  of 
Nondiscrimination  and  Mortgage 
Covenant  Regarding  Use  of  Property. 

Subpart  C— Certification  of  Agency  for 

Approval 

250.201  Review  and  Certification  of  Agency. 

250.202  Withdrawal  of  Approval. 

250.203  Effect  of  Withdrawal  of 
Certification  as  an  Approved  Agency  on 
Insurance  Commitments  Made  While  it 
was  Approved. 

250.204  Mortgage  Servicing  During 
Coinsurance  Period. 

Subpart  D— Processing  and  Commitment 

250.301  Application. 

250.302  Processing. 

250.303  Financing  and  Processing  Fees. 

250.304  Inspections  During  Construction. 

250.305  Certification  of  Cost  Requirements. 

250.306  Certificate  as  to  Subcontracts. 

250.307  Requisites  of  Agreement  and 
Certification. 

250.308  Records. 

250.309  Certificate  of  Actual  Cost — 
Contents  in  General. 

250.310  Certificate  of  Actual  Cost — Builder's 
and  Sponsor’s  Profit  and  Risk 
Allowance. 

250.311  Certificate  of  Public  Accountant. 

250.312  Certificate  of  Actual  Cost — Land 
Value. 

250.313  Contractor’s  Certification. 

250.314  Reduction  in  Mortgage  Amount — 
New  Construction. 
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Sec. 

250.315  Reduction  in  Mortgage  Amount — 
Rehabilitation. 

250.316  Cost  Certification  Incontestable. 

250.317  Loans  to  Cover  Two  Year  Operating 
Loss. 

Subpart  E— Defaults  Under  a  Mortgage 

250.401  Definition  of  Default. 

250.402  Date  of  Default. 

250.403  Notice  of  Default  and  Intent  to  File 
an  Insurance  Claim. 

250.404  Reinstatment  of  Defaulted 
Mortgage. 

250.405  Forbearance  Relief. 

250.406  Advance  to  the  Agency. 

Termination 

250  407  Termination  of  Contract  of 
Coinsurance. 

250.408  Termination  of  Contract  of 
Coinsurance  by  Prepayment  and 
Voluntary  Termination. 

250.409  Termination  of  Contract  of 
Coinsurance  for  Other  Reasons. 

Claim  Procedure 

250.410  Acquisition  of  Property. 

250.411  Deed  in  Lieu  of  Foreclosure. 

250.412  Filing  of  Initial  Claim. 

Payment  of  Insurance  Benefits 

250.413  Method  of  Payment. 

250.414  Amount  of  Payment. 

250.415  Disposition  of  Property. 

250.416  Items  Added  to  Principal  in 
Computing  Claim  Payment. 

250.417  Claim  Payment  Deductions. 

250.418  Debentures. 

250.419  Rights  in  Housing  Fund. 

Amendments 

250.420  Effect  of  Amendments. 

Authority:  Sec.  7(d),  Department  of  Housing 

and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

Subpart  A—Purpose,  Scope  and 
Applicability 

§  250.1  Purpose. 

(a)  Section  307  of  the  Housing  and 
Community  Development  Act  of  1974 
amended  the  National  Housing  Act  by 
adding  a  new  Section  244  entitled 
Coinsurance.  Section  244,  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  to  insure  and  make 
commitments  to  insure,  under  any 
provision  of  Title  II  of  the  National 
Housing  Act,  any  mortgage  otherwise 
eligible  for  insurance  under  such 
provision,  pursuant  to  a  coinsurance 
contract  with  a  State  Housing  Agency. 
The  State  agency  must  be  willing  (1)  to 
assume  a  percentage  of  any  loss  and  (2) 
to  carry  out  certain  functions  (subject  to 
audit,  exception,  or  review 
requirements)  such  as  credit  approvals, 
appraisals,  inspections,  property 
disposition  or  other  functions  for  which 
the  Secretary  approves  the  agency. 

(b)  By  placing  some  of  the  risks  which 
HUD  now  assumes  when  insuring 
mortgages  on  approved  State  Housing 


Agencies,  the  coinsurance  program 
could  help  to  assure  more  careful  initial 
evaluation  of  proposed  projects  by 
lenders  who  are  willing  to  accept  some, 
but  not  all,  of  the  risk  of  mortgage 
lending  for  rental  housing  projects.  It 
could  also  make  feasible  the  assumption 
by  lenders  of  the  processing 
responsibilities  for  a  mortgage  insurance 
program  and  thereby  reduce  the  time 
and  staff  required  to  approve 
applications  for  mortgage  insurance. 

(c)  The  Congress  indicated  its  concern 
that  in  delegating  mortgage  insurance 
processing  duties  to  lenders,  physical 
inspections  of  new  dwelling  units  be 
continued  in  accordance  with  the  same 
standards  used  under  the  regular  HUD 
mortgage  insurance  programs.  In 
accordance  with  this  concern,  this  Part 
sets  forth  the  Department’s  regulations 
describing  a  coinsurance  program  for 
mortgages  on  multifamily,  rental  housing 
underwritten  by  State  Housing 
Agencies. 

(d)  The  primary  purpose  of  this 
program  is  for  HUD  to  assume  some  of 
the  risk  for  the  multifamily  loans  made 
by  State  Housing  Agencies  and  thereby 
to  reduce  the  perceived  risks  to 
investors  in  the  obligations  of  State 
Housing  Agencies.  This  should  increase 
the  access  of  these  agencies  to  capital 
markets.  In  recognition  of  the 
capabilities  of  State  Housing  Agencies, 
their  successful  operating  histories,  and 
their  accountability  to  their  individual 
State  governments,  these  regulations 
vest  the  maximum  amount  of  processing 
responsibilities  with  these  agencies. 

(e)  To  avoid  unfair  competition  with 
the  private  lending  industry  and  to 
maintain  consistency  with  the  public 
purpose  concept  of  tax  exempt  financing 
the  Department  has  limited  this  program 
to  projects  in  which  at  least  20  percent 
of  the  units  are  subject  to  an  allocation 
under  the  Section  8  Housing  Assistance 
Payments  Program  or  a  similar  Federal, 
State  or  local  Program  as  determined  by 
the  Commissioner  or  to  projects  which 
are  proposed  in  certain  areas  of  political^ 
jurisdictions  which  meet  the  minimum 
standards  of  physical  and  economic 
distress  for  the  Urban  Development 
Action  Grant  Program  as  specified  in 

§  570.452(b)(1)  and  (2)  of  this  title.  See 
§  250.6. 

(f)  Section  244  of  the  Act  requires  that 
a  coinsured  mortgage  be  “otherwise 
eligible"  under  other  provisions  of  Title 
II  of  the  Act.  Sections  221(d)(3)  and 
221(d)(4)  are  the  appropriate  insuring 
authorities  for  coinsurance.  Therefore, 
many  regulations  in  the  Part  are  parallel 
to  multifamily  provisions  of  Part  221  of 
this  title,  substituting,  as  appropriate, 
"agency”  for  “Commissioner"  as  the 
entity  responsible  for  reviews,  consents. 


approvals,  determinations  and  other 
acts  or  decisions  relating  to  coinsured 
mortgages. 

§  250.2  Effect  of  implementation  of 
program  on  the  mortgage  market  and  the 
flow  of  mortgage  credit  to  older  declining 
areas. 

(a)  Section  244  of  the  Act  requires  that 
no  contract  of  coinsurance  be  entered 
into  under  this  part  until  the  Secretary 
has.  after  due  consultation  with  the 
mortgage  lending  industry,  determined 
that  a  program  for  State  Housing 
Finance  Agencies,  as  authorized  by 
Section  244,  will  not  disrupt  the 
mortgage  market  or  reduce  the 
availability  of  mortgage  credit  to 
borrowers  who  depend  upon  mortgage 
insurance  provided  under  provisions  of 
the  Act  other  than  Section  244.  The 
Department  intends  to  monitor 
continuously  the  impact  of  this  program 
and  to  consider  evidence  submitted  at 
any  time  which  suggests  that  disruptions 
in  the  mortgage  market  or  reduced 
availability  of  mortgage  credit  to 
borrowers  is  causally  related  to  the 
availability  of  coinsurance  under  this 
part. 

(b)  Insurance  will  continue  to  be 
available  under  this  part  only  to  the 
extent  the  Secretary  has  determined  that 
the  availability  of  insurance  authorized 
by  this  part  does  not  adversely  affect 
the  flow  of  mortgage  credit  to  older, 
declining  areas  and  to  purchasers  of 
older  and  lower-cost  housing. 

§  250.3  Effect  of  availability  of 
coinsurance. 

No  insurance  authorized  under  any 
provision  of  the  National  Housing  Act 
other  than  Section  244  of  that  Act  shall 
be  withdrawn,  denied  or  delayed  by 
reason  of  the  availability  of  insurance 
under  the  program  authorized  by  this 
part. 

§  250.4  Utilization  of  existing  muitifamily 
insurance  authorities. 

(a)  With  respect  to  mortgages  to  be 
coinsured  under  this  part,  mortgage 
insurance  will  be  provided  under  the 
authority  granted  in  Section  221(d)(3)  or 
Section  221(d)(4)  of  the  National 
Housing  Act  and  the  regulations 
implementing  those  sections  as  set  forth 
in  this  part. 

(b)  Insurance  authorized  by  this  part 
will  not  be  available  for  mortgages  on 
properties  which  are  eligible  to  be  fully 
insured  pursuant  to  authority  of  Section 
223(e)  of  the  National  Housing  Act. 

§  250.5  Limitation  on  HUD  liability. 

In  no  event  shall  HUD’s  financial 
obligations  under  this  part  exceed  its 
participation  in  the  coinsurance 
program.  HUD’s  only  financial 
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obligation  under  this  part  is  to  the 
participating  agencies  in  their  role  as 
mortgagees  and  coinsurers.  HUD’s 
financial  responsibility  does  not  run  to 
any  holder  of  obligations  issued  by  an 
approved  agency.  The  determination 
that  a  participating  agency  can  meet  its 
financial  responsibilities  to  the  buyers 
of  its  obligations  or  to  other  lenders  is  a 
responsibility  of  entities  other  than 
HUD.  A  disclaimer  of  this  nature  shall 
be  included  in  all  prospectuses  for 
agency  issues  of  obligations  and  any 
applications  by  agencies  for  loans  used 
to  finance  projects  which  are  insured 
under  this  part.  Any  changes  to  such 
disclaimer  require  prior  written 
approval  by  the  Commissioner. 

§  250.6  Eligible  projects. 

To  be  eligible  for  mortgage  insurance 
under  this  part  a  project  must  be 
proposed  for  new  construction  or 
substantial  rehabilitation  and  (a)  at 
least  twenty  (20)  percent  of  the  dwelling 
unitB  in  the  project  must  be  subject  to  an 
allocation  of  subsidy  under  the  Section  8 
Housing  Assistance  Payments  Program 
or  a  similar  Federal,  State  or  local 
program  as  determined  by  the 
Commissioner,  or  a  suitable  successor 
Federal  program  as  determined  by  the 
Commissioner,  or  (b)  must  be  located  in 
a  Municipality  or  County  or  portion  of  a 
Municipality  or  County  which  meets  the 
minimum  standards  of  physical  and 
economic  distress  for  the  Urban 
Development  Action  Grant  Program  as 
specified  in  §  570.452(b)  (1)  and  (2)  of 
this  title.  The  criteria  following 
paragraph  (b)  in  this  section  should  be 
used  to  achieve  community 
neighborhood  redevelopment  objectives; 
the  reduction  of  the  isolation  of  income 
groups  within  communities  and 
geographical  areas  and  the  promotion  of 
an  increase  in  the  diversity  and  vitality 
of  neighborhoods  through  the  spatial 
deconcentration  of  housing 
opportunities  for  persons  of  lower 
income:  or  the  revitalization  of 
deteriorating  and  deteriorated 
neighborhoods  to  attract  persons  of 
higher  income.  Projects  with  dwelling 
units  which  are  subject  to  an  allocation 
of  subsidy  under  the  Section  8  Housing 
Assistance  Payments  Program  must  be 
processed  and  administered  in 
accordance  with  Part  883  of  this  title 
including  §  883.401(b)  permitting  Fast 
Track  processing  for  projects  initially 
selected  under  Part  880  or  881  of  this 
title.  Projects  which  are  subject  to  a 
successor  Federal  subsidy  program  as 
determined  by  the  Commissioner  must 
be  subject  to  the  appropriate  regulations 
for  that  program. 


Subpart  B — Coinsurance  Contract 
Rights  and  Obligations 

§  250.101  Definitions. 

(a)  "Commissioner’— The  Federal 
Housing  Commissioner. 

(b)  "Act”— The  National  Housing  Act, 
as  amended. 

(c)  "Mortgage”— A.  first  lien  upon  real 
estate  and  other  property  commonly 
given  to  secure  advances  on,  or  the 
unpaid  balance  of  the  purchase  price  of 
real  estate  under  the  laws  of  the  State, 
district  or  territory  in  which  the  real 
estate  is  located,  together  with  the  credit 
instrument  or  instruments,  if  any, 
secured  thereby.  In  any  instance  where 
an  operating  loss  loan  is  involved,  the 
term  shall  include  both  the  original 
mortgage  and  the  instrument  securing 
the  operating  loss  loan. 

(d)  "Insured Mortgage”— A  mortgage 
which  has  been  insured  by  the 
endorsement  of  the  credit  instrument  by 
the  Commissioner,  or  his  duly 
authorized  representative. 

(e)  "Contract  of  Coinsurance" — The 
agreement  between  an  approved  agency 
and  the  Commissioner  for  the 
coinsurance  of  a  mortgage  which 
includes  the  terms,  conditions  and 
provisions  specified  in  this  part  and  the 
National  Housing  Act  and  is  evidenced 
by  the  Commissioner’s  issuance  of  a 
mortgage  insurance  certificate. 

(f)  "Mortgagor” — Means  the  original 
borrower  under  a  mortgage  and,  where 
appropriate  in  context,  its  successor  and 
such  of  its  assigns  as  are  approved  by 
the  Commissioner. 

(g)  "MIP" — means  the  mortgage 
insurance  premium  paid  by  the  agency 
to  the  Commissioner  in  consideration  of 
the  contract  of  coinsurance. 

(h)  "State  Housing  Agency 
(Agency)"— Any  public  body,  agency,  or 
instrumentality  created  by  a  specific  act 
of  a  State  legislature  and  empowered  to 
finance  activities  designed  to  provide 
housing  and  related  facilities,  through 
land  acquisition,  construction,  or 
rehabilitation,  for  persons  and  families 
of  low  and  moderate  income.  The  term 
State  shall  include  the  States  of  the 
Union,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
territories  and  possessions  of  the  United 
States. 

(i)  "Approved  Agency”— A  State 
Housing  Agency  certified  as  eligible  to 
underwrite  mortgages  for  coinsurance  as 
provided  in  §  250.202.  The  HUD 
Headquarters  shall  have  sole 
responsibility  for  the  certification  of 
approved  agencies  pursuant  to  the 
requirements  of  this  part. 


§  250.102  Eligibility  of  property. 

(a)  A  mortgage  to  be  eligible  for 
insurance  shall  be  on  real  estate  held: 

(1)  In  fee  simple;  or 

(2)  Under  a  lease  for  not  less  than 
ninety-nine  years  which  is  renewable;  or 

(3)  Under  a  lease  having  a  period  of 
not  less  than  75  years  to  run  from  the 
date  the  mortgage  is  executed;  or 

(4)  Under  a  lease  executed  by  a 
governmental  agency,  or  such  other 
lessor  as  the  Commissioner  may 
approve  for  the  maximum  term 
consistent  with  the  legal  authority  for 
the  execution  of  such  lease:  Provided, 
That  the  term  of  any  such  lease  shall  run 
for  a  period  of  not  less  than  50  years 
from  the  date  the  mortgage  is  executed. 

(b)  The  property  constituting  security 
for  the  mortgage  must  be  held  by  an 
eligible  mortgagor  as  herein  defined  and 
must  at  the  time  the  mortgage  is  insured 
be  free  and  clear  of  all  liens  other  than 
that  of  such  mortgage. 

§  250.103  Development  of  property. 

(a)  Obligation  of  the  mortgagor.  The 
mortgagor  shall  be  obligated  to  either 
construct  and  complete  new  housing 
accommodations  on  the  mortgaged 
property  or  rehabilitate  existing  housing 
accommodations  designed  principally 
for  residential  use.  The  property, 
including  improvements,  shall  comply 
with  any  material  zoning  or  deed 
restrictions  applicable  to  the  project  site 
and  with  all  applicable  building  and 
other  governmental  regulations. 

(b)  Minimum  number  of  units.  A 
project  shall  consist  of  not  less  than  five 
dwelling  units. 

§  250.104  Commercial  and  community 
facilities. 

(a)  The  project  may  include  such 
commercial  and  community  facilities  as 
the  agency  and  the  Commissioner 
determine  to  be  adequate  and 
appropriate  to  serve  the  occupants. 

(b)  In  the  case  of  a  project  designed 
primarily  for  occupancy  by  the  elderly 
or  handicapped,  the  project  may  include 
central  dining  and  other  shared  facilities 
as  approved  by  the  agency  and  the 
Commissioner. 

§  250.105  Form  of  construction  contract. 

(a)  In  general.  The  contract  between 
the  mortgagor  and  the  general 
contractor  to  develop  the  property  shall 
be  in  the  form  of  either  a  lump  sum 
contract  or  a  cost-plus  contract.  The 
lump  sum  contract  shall  provide  for  the 
payment  of  a  specified  amount.  The 
cost-plus  contract  shall  provide  for  the 
payment  of  the  actual  cost  of 
construction,  not  to  exceed  an  upset 
price,  which  may  include  a  fee  to  the 
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builder  in  an  amount  allowed  by  the 
agency. 

(b)  Lump  sum  contract.  A  lump  sum 
contract  may  be  used  where  it  is 
established  to  the  satisfaction  of  the 
agency  that  no  identity  of  interest  exists 
between  the  mortgagor  or  any  of  its 
officers,  directors,  stockholders,  or 
partners  and  the  general  contractor,  and 
where  the  mortgage  is  executed  by  a 
limited  distribution  or  general 
mortgagor.  A  lump  sum  contract  may 
also  be  used  where  the  mortgage  is 
executed  by  a  cooperative  mortgagor  if 
the  agency  makes  the  foregoing 
determination  as  to  the  nonidentity  of 
interest  and  it  is  established  to  the 
agency’s  satisfaction  that  a  cost-plus 
form  of  contract  is  not  required  to 
protect  its  interests  or  the  interests  of 
the  cooperative  mortgagor. 

(c)  Cost-plus  contract.  A  cost-plus 
contract  shall  be  used  in  each  of  the 
following  instances: 

(1)  Where  it  is  determined  by  the 
agency  that  an  identity  of  interest  exists 
between  the  mortgagor  or  any  of  its 
officers,  directors,  stockholders,  or 
partners  and  the  general  contractor. 

(2)  Where  the  mortgage  is  executed  by 
a  cooperative  mortgagor  and  it  is 
determined  by  the  agency  that  a  cost- 
plus  form  of  contract  is  required  to 
protect  the  interests  of  the  agency  or 
mortgagor. 

(3)  Where  the  mortgage  is  executed  by 
a  nonprofit  mortgagor,  unless  it  is 
established  to  the  agency’s  satisfaction 
that  a  cost-plus  contract  is  not  required 
to  protect  its  interests  and  the  interests 
of  the  mortgagor,  in  which  case  a  lump 
sum  form  of  contract  may  be  used. 

§  250. 1 06  Mortgage  to  cover  the  entire 
property. 

The  mortgage  shall  cover  the  entire 
property  included  in  the  housing  project. 

§250.107  Maximum  mortgage  amounts. 

The  mortgage  shall  involve  a  principal 
amount  which  does  not  exceed  the 
maximum  permitted  under  the  Section 
221(d)(3)  or  Section  221(d)(4)  program, 
whichever  is  applicable:  plus  such 
reserves  and  development  costs  not  to 
exceed  5  percent  of  the  applicable 
amount,  as  may  be  established  by  the 
agency  under  its  procedures  and 
underwriting  standards. 

§  250.108  Adjusted  mortgage  amount— 
[rehabilitation  projects. 

A  mortgage  having  a  principal  amount 
computed  in  compliance  with  this 
section,  and  which  involves  a  project  to 
be  repaired  or  rehabilitated,  shall  be 
subject  to  the  following  additional 
limitations: 


(a)  Property  not  subject  to  existing 
mortgage.  If  the  mortgagor  owns  the 
project  free  of  an  existing  mortgage,  the 
maximum  mortgage  amount  shall  not 
exceed  100  percent  of  the  agency’s 
estimate  of  the  cost  of  the  proposed 
repairs  or  rehabilitation. 

(b)  Property  subject  to  existing 
mortgage.  If  the  mortgagor  owns  the 
project  subject  to  an  existing  mortgage, 
which  is  to  be  prepaid  with  part  of  the 
insured  mortgage,  the  maximum 
mortgage  amount  shall  not  exceed: 

(1)  Nonprofit  or  cooperative 
mortgagor.  If  the  mortgagor  is  a 
nonprofit  or  cooperative,  and  the  project 
is  insured  under  Section  221(d)(3)  of  the 
Act,  the  agency’s  estimate  of  the  cost  of 
the  repairs  or  rehabilitation  plus  such 
portion  of  the  outstanding  indebtedness 
as  does  not  exceed  the  agency’s 
estimate  of  the  value  of  such  land  and 
improvements  prior  to  the  repair  or 
rehabilitation.  In  the  case  of  projects 
insured  under  Section  221(d)(4)  the 
agency’s  estimate  of  the  cost  of  the 
repairs  or  rehabilitation  plus  such 
portion  of  the  outstanding  indebtedness 
as  does  not  exceed  90  percent  of  the 
agency’s  estimate  of  the  value  of  such 
land  and  improvements  prior  to  the 
repairs  or  rehabilitation. 

(2)  General  or  limited  distribution 
mortgagor.  If  the  mortgagor  is  a  general 
or  limited  distribution  mortgagor,  the 
agency’s  estimate  of  the  cost  of  repair  or 
rehabilitation  plus  such  portion  of  the 
outstanding  indebtedness  as  does  not 
exceed  90  percent  of  the  agency’s 
estimate  of  the  value  of  such  land  and 
improvements  prior  to  the  repair  or 
rehabilitation. 

(c)  Property  to  be  acquired.  If  the 
project  is  to  be  acquired  by  the 
mortgagor  and  the  purchase  price  is  to 
be  financed  with  a  part  of  the  insured 
mortgage,  the  maximum  mortgage 
amount  shall  not  exceed: 

(1)  Nonprofit  or  cooperative.  If  the 
mortgagor  is  a  nonprofit  or  cooperative, 
and  the  project  is  insured  under  Section 
221(d)(3)  of  the  Act,  the  agency’s 
estimate  of  the  cost  of  the  proposed 
repairs  or  rehabilitation  plus  the  lesser 
of  either  of  the  following: 

(i)  The  actual  purchase  price  of  the 
land  and  improvements. 

(ii)  The  agency’s  estimate  of  the  value 
of  such  land  and  improvements  prior  to 
the  repair  or  rehabilitation.  If  the  project 
is  to  be  insured  under  Section  221(d)(4) 
of  the  Act,  90  percent  of  the  agency’s 
estimate  of  the  cost  of  the  proposed 
repair  or  rehabilitation  plus  90  percent 
of  the  lesser  of  the  actual  purchase  price 
of  the  land  and  improvements  or  the 
agency’s  estimate  of  the  value  of  such 
land  and  improvements  prior  to  the 
repair  or  rehabilitation. 


(2)  General  or  limited  distribution 
mortgagor.  If  the  mortgagor  is  a  general . 
or  limited  distribution  mortgagor 

(i)  Ninety  percent  of  the  agency’s 
estimate  of  the  cost  of  the  repair  or 
rehabilitation,  plus 

(ii)  Ninety  percent  of  the  lesser  of  the 
actual  price  of  the  land  and 
improvements,  or  the  agency’s  estimate 
of  value  of  such  land  and  improvements 
prior  to  the  repair  or  rehabilitation. 

§  250.109  Covenant  for  hazard  insurance. 

The  mortgage  shall  contain  a 
covenant  acceptable  to  the 
Commissioner  and  the  agency  binding 
the  mortgagor  to  keep  the  property 
insured  by  a  standard  policy  or  policies 
against  fire  and  such  other  hazards  as 
the  Commissioner  and  the  agency,  upon 
the  insurance  of  the  mortgage,  may 
stipulate,  in  an  amount  which  will 
comply  with  the  coinsurance  clause 
applicable  to  the  location  and  character 
of  the  property,  but  not  less  than  80 
percent  of  the  actual  cash  value  of  the 
insurable  improvements  and  equipment 
of  the  project.  The  initial  coverage  shall 
be  in  an  amount  estimated  by  the 
agency  and  approved  by  the 
Commissioner  at  the  time  of  completion 
of  the  entire  project  or  units  therefor. 
The  policies  evidencing  such  insurance 
shall  have  attached  thereto  a  standard 
mortgagee  clause  making  loss  payable 
to  the  agency  and  the  Commissioner  as 
their  interests  may  appear. 

§250.110  Eligibility  of  title. 

For  the  mortgaged  property  to  be 
eligible  for  insurance,  the  agency  must 
determine  that  marketable  title  thereto 
is  vested  in  the  mortgagor  as  of  the  date 
the  mortgage  is  filed  for  record.  The  title 
evidence  will  be  examined  by  the 
agency  and  the  issuance  of  a  mortgage 
insurance  certificate  by  the 
Commissioner  will  be  conditioned  on 
certification  by  the  agency  of  its 
acceptability.  The  agency  shall  assume 
all  risks  for  any  problems  or  title 
exceptions  set  forth  in  the  title  policy  or 
other  evidence  of  title,  that  it  approves 
which  are  inconsistent  with  the 
requirement  in  §  250.101(c)  that  the 
mortgage  be  a  first  lien. 

§  250.  Ill  Title  evidence. 

(a)  Upon  final  closing  of  the  mortgage 
loan  by  the  agency,  the  mortgagor  shall 
furnish  to  the  agency  a  survey  of  the 
mortgaged  property  satisfactory  to  the 
agency  and  a  policy  of  title  insurance 
covering  such  property,  as  provided  in 
subparagraph  (1)  of  this  paragraph.  If, 
for  reasons  the  agency  deems 
satisfactory,  title  insurance  cannot  be 
furnished,  the  mortgagor  shall  furnish 
such  evidence  of  title  in  accordance 
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with  subparagraph  (a)(2),  (3),  or  (4)  of 
this  paragraph,  as  the  agency  may 
require.  Any  survey,  policy  of  title 
insurance,  or  evidence  of  title  required 
under  this  section  shall  be  furnished 
without  expense  to  the  agency.  The 
types  of  title  evidence  are: 

(1)  A  policy  of  title  insurance  issued 
by  a  title  insurance  company  and  in  a 
form  satisfactory  to  the  agency.  The 
policy  shall  name  as  the  insured  the 
agency  and  the  mortgagor  as  their 
interests  may  appear.  The  policy  shall 
provide  that  upon  acquisition  of  title  by 
the  agency,  it  will  become  an  owner’s 
policy  running  to  the  agency. 

(2)  An  abstract  of  title  satisfactory  to 
the  agency,  prepared  by  an  abstract 
company  or  individual  engaged  in  the 
business  of  preparing  abstracts  of  title, 
accompanied  by  a  legal  opinion 
satisfactory  to  the  agency  as  to  the 
quality  of  such  title,  signed  by  an 
attomey-at-law  experienced  in  the 
examination  of  titles. 

(3)  A  Torrens  or  similar  title 
certificate. 

(4)  Evidence  of  the  title  conforming  to 
the  standards  of  a  supervising  branch  of 
the  Government  of  the  United  States  of 
America,  or  of  any  State  or  Territory 
thereof. 

(b)  The  survey  required  by  paragraph 

(a)  of  this  section  need  not  be  furnished 
in  connection  with  a  project  involving 
rehabilitation  where  the  mortgage  does 
not  exceed  $200,000. 

(c)  Regardless  of  the  form  of  title 
evidence  set  forth  in  subparagraphs  (1), 

(2),  (3)  or  (4)  of  paragraph  (a)  of  this 
section,  the  agency  shall  certify  that  the 
title  to  the  project  reflects  that  the 
insured  mortgage  on  the  project  is  a  first 
lien. 

§250.112  Eligible  mortgagors. 

A  mortgage  shall  only  be  executed  by 
mortgagor  meeting  one  of  the  following 
qualifications: 

(a)  Nonprofit  mortgagor.  The 
nonprofit  mortgagor  shall  be  a 
corporation  or  association  organized  for 
purposes  other  than  the  making  of  profit 
or  gain  for  itself  or  persons  identified 
therewith  and  which  the  agency  finds  is 
in  no  manner  controlled  by,  or  under  the 
direction  of,  persons  or  firms  seeking  to 
derive  profit  or  gain  therefrom.  Such  a 
mortgagor  shall  be  regulated  or 
supervised  under  Federal  or  State  laws 
or  by  political  subdivisions  of  States  or 
agencies  thereof,  or  the  agency,  as  to 
rents,  charges,  and  methods  of 
operation. 

(b)  Limited  distribution  mortgagor. 
The  limited  distribution  mortgagor  may 
be  a  corporation,  trust,  partnership, 
association,  other  entity,  or  an 
individual.  Such  mortgagor  shall  be 


restricted  by  law  (or  by  the  agency)  as 
to  distribution  of  income  and  shall  be 
regulated  as  to  rents,  charges,  rates  of 
return,  and  methods  of  operation. 

(c)  Cooperative  mortgagor.  The 
cooperative  mortgagor  shall  be  a 
nonprofit  cooperative  ownership 
housing  corporation  approved  by  the 
agency  which  restricts  permanent 
occupancy  of  the  project  to  the  members 
of  the  corporation  and  which  requires 
membership  eligibility  and  transfers  of 
membership  in  a  manner  approved  by 
the  agency.  Such  a  mortgagor  will  be 
regulated  or  restricted  by  the  agency  as 
to  rents  or  sales,  charges,  rate  of  return, 
and  methods  of  operation. 

(d)  General  mortgagor.  A  general 
mortgagor  shall  be  any  mortgagor 
approved  by  the  agency,  not  meeting  the 
eligibility  requirements  of  paragraphs 
(a)  through  (c)  of  this  section  which, 
until  the  termination  of  all  obligations  of 
the  agency  and  the  Commissioner  under 
the  insurance  contract  and  during  such 
further  period  of  time  as  the  agency 
shall  be  the  owner  or  holder  of  the 
mortgage,  is  regulated  or  restricted  by 
the  agency  as  to  rents  or  sales,  charges, 
capital  structure,  rate  of  return,  and 
methods  of  operation. 

§  250. 113  Regulation  of  mortgagors. 

The  mortgagor  and  the  agency  may 
agree  to  such  regulation  and  restriction 
of  the  actions  of  the  mortgagor  by  the 
agency  as  they  deem  desirable; 
provided,  that  the  requirements  set  forth 
in  §§  250.114,  250.115,  250.116,  250.117, 
250.118  and  250.119  are  met.  Mortgagors 
of  projects  which  have  dwelling  units 
which  are  subject  to  an  allocation  of 
subsidy  under  the  Section  8  Housing 
Assistance  Payments  Program  must  also 
meet  the  requirements  of  Part  883  of  this 
title.  Mortgagors  of  projects  with  units 
which  are  subsidized  under  a  successor 
Federal  program  as  determined  by  the 
Commissioner,  must  meet  appropriate 
regulatory  requirements  of  that  program. 

§  250.114  Supervision  applicable  to  all 
mortgagors. 

(a)  No  charge  shall  be  made  by  the 
mortgagor  for  accommodations, 
facilities,  or  services  offered  by  the 
project  except  those  approved  in  writing 
by  the  agency. 

(b)  The  mortgagor  shall  maintain  its 
project,  the  grounds,  buildings,  and 
equipment  appurtenant  thereto,  in  good 
repair  and  will  promptly  complete 
necessary  repairs  and  maintenance  as 
required  by  the  agency. 

(c)  In  all  projects  a  fund  for 
replacements  shall  be  established  and 
maintained  with  the  agency.  The 
amount  and  type  of  such  fund  and  the 
conditions  under  which  it  shall  be 


accumulated,  replenished,  and  used, 
shall  be  specified  in  the  charter,  trust 
agreement,  or  regulatory  agreement.  The 
replacement  reserve  provisions  of 
§  883.703(a)  of  this  title  apply  to  Section 
8  projects  other  than  partially-assisted 
projects,  as  defined  in  §  883.302  of  this 
title.  The  first  and  second  sentences  of 
this  paragraph  apply  to  partially- 
assisted  projects  and  non-Section  8 
projects. 

(d)  The  mortgagor,  its  property, 
equipment,  buildings,  plans,  offices, 
apparatus,  devices,  books,  contracts, 
records,  documents,  and  papers  shall  be 
subject  to  inspection  and  examination 
by  the  agency,  the  Commissioner,  and 
the  Comptroller  General  of  the  United 
States  or  their  duly  authorized  agents  at 
all  reasonable  times. 

(e)  The  mortgagor  shall  execute  and 
deliver  to  the  agency  a  certificate  that 
the  books  and  accounts  of  the  mortgagor 
will  be  established  and  maintained  in  a 
manner  satisfactory  to  the  agency  on  the 
date  the  certificate  is  executed.  So  long 
as  the  mortgage  is  coinsured  under  this 
part,  the  mortgagor’s  books  and 
accounts  will  be  kept  in  accordance 
with  the  requirements  of  the  agency;  will 
be  in  such  form  as  to  permit  a  speedy 
and  effective  audit  and  as  may 
otherwise  be  prescribe  by  the  agency; 
will  be  maintained  for  such  periods  of 
time  as  may  be  prescribed  by  the 
agency;  and  will  be  available  to  the 
agency,  and  to  the  Commissioner  and  to 
the  Comptroller  General  of  the  United 
States  for  such  examination  and  audit 
as  they  may  desire  to  make.  The 
mortgagor  shall  file  with  the  agency  the 
following  reports  verified  by  the 
signature  of  such  officers  of  the 
mortgagor  as  the  agency  may  designate 
and  in  such  form  as  prescribed  by  the 
agency. 

(1)  Monthly  occupancy  reports  as 
required  by  the  agency. 

(2)  Complete  annual  financial  reports 
based  upon  examinations  of  the  books 
and  records  of  the  mortgagor,  prepared 
in  accordance  with  the  requirements  of 
the  agency,  certified  to  by  an  officer  of 
the  mortgagor  and,  when  required  by  the 
agency,  prepared  and  certified  by  a 
Certified  Public  Accountant,  or  other 
public  accountant  acceptable  to  the 
agency  and  the  Commissioner. 

(3)  Specific  answers  to  questions  upon 
which  information  is  desired  from  time 
to  time  relative  to  the  actual  cost  of 
construction,  the  disposition  of  mortgage 
funds,  the  operation  and  condition  of  the 
property  and  the  status  of  the  coinsured 
mortgage. 

(4)  Properly  certified  copies  of  minutes 
of  meetings  of  directors,  officers, 
stockholders,  shareholders,  or 
beneficiaries. 


Federal  Register  /  Vol.  45,  No.  177  /  Wednesday,  September  10,  1980  /  Rules  and  Regulations  59801 


(5)  At  the  end  of  each  calendar 
quarter  the  agency  shall  report  to  the 
Commissioner  on  any  mortgagors 
encountering  financial  difficulties  and 
on  corrective  actions  being  taken  to 
alleviate  such  difficulties. 

§250.115  Supervision  applicable  to 
general  mortgagors. 

General  mortgagors  may  include 
mortgagors  which  under  State  law  or 
rules  are  required  to  be  limited  or 
regulated  as  to  rates  of  return  or 
distribution  of  profits,  but  which  are  not 
required  to  be  so  limited  or  regulated 
under  the  provisions  of  Section  221(d)(4) 
of  the  Act  if  the  mortgage  is  insured 
under  that  section.  The  following 
restrictions  and  regulations  will  be 
applicable  to  general  mortgagors. 

(a)  Capital  structure.  (1)  The  number 
of  shares  of  capital  stock,  in  the  case  of 
a  corporation,  may  be  issued  in  such 
amounts  and  form  as  may  be  agreed 
upon  by  the  mortgagor  and  the  agency 
prior  to  the  endorsement  of  the  mortgage 
for  insurance;  and 

(2)  In  the  case  of  a  trust  entity, 
beneficial  certificates  of  interest,  or,  in 
the  case  of  a  partnership,  participations 
therein  may  be  issued  in  such  amounts 
and  form  as  may  be  agreed  upon  by  the 
mortgagor  and  the  agency. 

(b)  Distribution  of  earnings.  Dividends 
or  other  distributions,  as  defined  in  the 
charter,  trust  agreement,  or  regulatory 
agreement,  may  be  declared  or  made 
only  as  of  or  after  the  end  of  a 
semiannual  or  annual  fiscal  period.  No 
dividends  or  other  distributions  shall  be 
declared  or  made  except  out  of  surplus 
cash  legally  available  and  remaining 
after  the  payment  of  and  segregation  of 
such  funds  as  determined  by  the 
applicable  laws  and  procedures  of  the 
agency.  Distributions  may  be  made  for 
projects  which  are  assisted  under 
Section  8,  only  in  accordance  with  the 
provisions  on  limitation  of  distributions 
in  §  883.306  (a)  through  (e)  of  this  title. 
For  small  projects  and  partially-assisted 
projects  as  defined  in  §  883.302  of  this 
title,  the  first  two  sentences  of-this 
paragraph  shall  apply. 

(c)  Borrowed  funds.  No  distribution  of 
any  kind  may  be  made  from  borrowed 
funds. 

(d)  Rents  and  charges.  In  approving 
the  allowable  rents  and  charges  and  in 
passing  upon  applications  for  changes, 
consideration  will  be  given  by  the 
agency  to  the  following  and  similar 
factors: 

(1)  Rental  income  necessary  to 
maintain  the  economic  soundness  of  the 
project. 

(2)  Rental  income  necessary  to 
provide  a  reasonable  return  on  the 


investment  consistent  with  providing 
reasonable  rentals  to  tenants. 

§  250.1 16  Supervision  applicable  to  limited 
distribution  mortgagors. 

(a)  Rate  of  return.  The  amount  of  any 
allowable  distribution  or  disbursement 
from  surplus  cash  generated  by  the 
mortgagor  will  not  exceed  in  any  one 
fiscal  year  more  than  six  percent  of  the 
mortgagor’s  initial  equity  investment  as 
is  agreed  to  by  the  agency  and  the 
Commissioner.  The  right  of  allowable 
distribution  or  disbursement  from 
surplus  cash  may  be  cumulative. 
Dividends  or  other  distributions  may  be 
declared  or  made  only  as  of  or  after  the 
end  of  a  semi-annual  fiscal  period. 
Distributions  may  be  made  for  projects 
which  are  assisted  under  Section  8,  only 
in  accordance  with  the  provisions  on 
limitation  on  distributions  in  §  883.308 

(a)  through  (e)  of  this  title.  For  small 
projects  and  partially-assisted  projects 
as  defined  in  §  883.302  of  this  title,  the 
first  three  sentences  of  this  paragraph 
shall  apply.  No  dividends  or  other 
distribution  shall  be  declared  or  made 
except  out  of  surplus  cash  and  pursuant 
to  applicable  laws  and  procedures  of  the 
agency. 

(b)  Rents  and  charges.  In  approving 
the  allowable  rents  and  charges  and  in 
passing  upon  applications  for  changes, 
consideration  will  be  given  by  the 
agency  to  the  following  and  similar 
factors: 

(1)  Rental  income  necessary  to 
maintain  the  economic  soundness  of  the 
project. 

(2)  Rental  income  necessary  to 
provide  a  rate  of  return  on  the 
investment  not  exceeding  the  rate 
limitation  of  paragraph  (a)  of  this 
section,  and  consistent  with  providing 
reasonable  rentals  to  tenants. 

(c)  Borrowed  funds.  No  distribution  of 
any  kind  may  be  made  from  borrowed 
funds. 

§  250.1 17  Supervision  applicable  to 
cooperative  mortgagors. 

(a)  The  mortgagor  shall  not  permit 
occupancy  except  under  an  occupancy 
agreement  or  lease  approved  by  the 
agency. 

(b)  Except  with  the  prior  written 
approval  of  the  agency,  no 
compensation  shall  be  paid  by  the 
corporation  to  its  officers  or  directors, 
as  such,  or  to  any  persons  or  corporation 
for  supervising  or  managerial  service. 

No  compensation  shall  be  paid  by  the 
corporation  to  any  employee  in  excess 
of  an  amount  agreed  to  by  the  agency, 
and  specified  in  the  charter.  No  officer, 
director,  stockholder,  agent,  or  employee 
of  the  corporation  shall  in  any  manner 
become  indebted  to  the  corporation 


except  on  account  of  approved 
occupancy  charges. 

(c)  A  general  operating  reserve  shall 
be  established  and  maintained  as  long 
as  the  mortgage  is  coinsured  under  this 
part  in  a  manner  and  for  the  purposes 
specified  in  the  charter  or  regulatory 
agreement. 

(d)  Surplus  funds,  after  meeting 
reserves  and  after  meeting  all 
obligations  of  the  mortgagor,  may  be 
disbursed  to  the  members  in  the  form  of 
reduced  carrying  charges  or  reduced 
sales  prices  of  the  dwelling 
accommodations,  or  patronage  refunds. 
For  projects  which  are  assisted  under 
Section  8,  the  provisions  on  the  use  of 
project  funds  contained  in  §  883.702(e) 
of  this  title  shall  apply. 

§  250.118  Required  regulatory  agreement 
with  mortgagors. 

(a)  The  agency  and  the  mortgagor 
shall  effect  an  agreement  whereby  the 
mortgagor,  as  further  consideration  for 
making  of  the  mortgage  loan,  contracts 
with  the  agency  and  with  the 
Commissioner  that  it  will  fulfill  the 
applicable  provisions  of  this  Subpart 
(§  250.113  through  §  250.119).  Such 
regulation  or  restriction  will  be  in  the 
form  of  a  regulatory  agreement  between 
the  mortgagor  and  the  agency  which 
shall  be  responsible  for  enforcing  the 
provisions  of  the  regulatory  agreement. 

(b)  Further,  the  agency  may  regulate 
and  restrict  the  mortgagor,  as  long  as  the 
Commissioner  and  the  agency  are 
coinsurers  of  the  mortgage,  on  such 
other  matters  as  may  be  required  by  the 
agency  as  conditions  for  lending  which 
do  not  conflict  with  the  requirements  of 
the  Commissioner  under  this  Part. 

§250.119  Occupancy  requirements 
applicable  to  all  mortgagors. 

(a)  The  mortgagor  shall  certify  under 
oath  to  the  agency  that  so  long  as  the 
mortgage  is  coinsured  under  this  part 
the  mortgagor  will  not: 

(1)  In  selecting  tenants  for  the  project 
covered  by  the  mortgage,  discriminate 
against  any  family  because  there  are 
children  in  the  family  unless  the  project 
was  designed  expressly  for  occupancy 
by  elderly  or  handicapped  persons. 
Applicant  preferences  based  on 
residency  in  the  community  may  be 
used  only  to  the  extent  they  do  not 
conflict  with  affirmative  marketing 
objectives  and  the  HUD  approved 
Affirmative  Marketing  Plan. 

(2)  Rent,  permit  the  rental  or  permit 
the  offering  for  rental  of  housing,  or  any 
part  thereof,  covered  by  such  mortgage, 
for  transient  or  hotel  purposes.  For  the 
purposes  of  this  certification,  the  term 
rental  for  transient  or  hotel  purposes 
shall  mean:  (i)  Rental  for  any  period  less 
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than  30  days,  or  (ii)  any  rental,  if  the 
occupants  of  the  housing 
accommodations  are  provided 
customary  hotel  services,  such  as  room 
service  for  food  and  beverages,  maid 
service,  furnishing  and  laundering  of 
linens,  and  bellboy  service. 

(b)  Preference  for  displacees.  With 
respect  to  all  dwelling  units  insured 
under  this  part,  a  preference  or  priority 
of  opportunity  to  rent  dwelling  units 
shall  be  given  by  the  mortgagor  to 
families  or  single  persons  who  have 
been  displaced  from  an  urban  renewal 
area,  or  as  a  result  of  governmental 
action,  or  as  a  result  of  a  disaster 
determined  by  the  President  to  be  a 
major  disaster. 

§  250.120  Creation  of  the  contract  of 
coinsurance. 

This  part  and  the  Act  shall  constitute 
the  contract  of  coinsurance  and  the 
agency  and  the  Commissioner  shall  be 
bound  in  accordance  with  this  part  and 
the  Act  with  the  same  force  and  effect 
and  to  the  same  extent  as  if  a  separate 
contract  has  been  executed.  The 
contract  of  coinsurance  shall  be 
evidenced  by  the  Commissioner’s 
issuance  of  a  mortgage  insurance 
certificate. 

§  250.121  Mortgage  form. 

(a)  The  mortage  shall  be  executed  on 
the  agency’s  form  as  approved  by  the 
Commissioner  for  use  in  the  jurisdiction 
in  which  the  property  covered  by  the 
mortgage  is  situated,  which  form  shall 
not  be  changed  without  the  prior  written 
approval  of  the  Commissioner. 

(b)  In  the  case  of  cooperative 
mortgagors,  the  mortgage  shall  provide 
that  the  mortgagor  will  not  arrange  for 
management  of  the  property  except  in 
the  manner  and  under  an  agreement 
approved  by  the  agency  and  the 
Commissioner  in  writing. 

§  250.122  Mortgage  lien. 

A  mortgagor  shall  certify  at  the  final 
closing  of  the  loan  and  the  agency  shall 
determine  that: 

(a)  The  property  covered  by  the 
mortgage  is  free  and  clear  of  all  liens 
other  than  the  insured  mortgage  and 
such  other  liens  as  may  be  approved  by 
the  agency  and  the  Commissioner.  Liens 
other  than  the  insured  mortgage'  which 
may  be  approved  (other  than  liens  for 
taxes  and  assessements  of  the  State  or 
subdivisions  of  the  State  not  yet  due  and 
payable,  or  ground  rents)  may  not  have, 
under  applicable  law,  a  priority  equal  or 
superior  to  the  insured  mortgage. 

(b)  There  will  not  be  outstanding  any 
unpaid  obligation  contracted  for  in 
connection  with  the  mortgage 
transaction,  the  purchase  of  the 


mortgage  property,  or  the  construction 
of  the  project,  except  obligations 
approved  by  the  agency  and  the 
Commissioner.  Obligations  of  the 
mortgagor  shall  be  approved  under  this 
section  only  if  such  obligations  are 
determined  to  be  of  a  lesser  priority  for 
payment  than  the  obligation  of  the 
insured  mortgage. 

§  250.123  Maximum  mortgage  interest 
rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor.  This  rate  shall  not 
exceed  the  maximum  interest  rate 
established  by  the  Secretary  for  the 
Section  221(d)(3)  or  the  Section  221(d)(4) 
insured  programs  and  in  effect  at  the 
time  the  Commissioner  endorses  the 
mortgage  as  evidenced  by  the  issuance 
of  a  mortgage  insurance  certificate.  In 
the  event  that  the  maximum  interest  rate 
established  by  the  Secretary  for  the 
Sections  221(d)(3)  and  221(d)(4)  insured 
programs  changes  between  the  time  of 
the  issuance  of  a  commitment  for  a 
project  and  the  time  a  certificate  of 
insurance  would  be  issued  by  the 
Commissioner,  the  interest  rate  set  forth 
in  the  certificate  of  insurance  when 
issued  shall  reflect  the  interest  rate 
determined  in  accordance  with  the 
Department’s  outstanding  handbook 
instructions  regarding  “Procedural 
Actions  Accompanying  Changes  in  the 
Maximum  FHA  Interest  Rates.”  Interest 
shall  be  payable  in  monthly  installments 
on  the  principal  amount  of  the  mortgage 
outstanding  on  the  due  date  of  each 
installment. 

(b)  When  an  approved  agency  issues 
tax-exempt  obligations  under  Section 
103  of  the  Internal  Revenue  Code  to  fund 
a  mortgage  loan  coinsured  under  this 
part,  it  must  certify  that,  in  setting  the 
mortgage  interest  rate,  when  added  to 
other  fees  and  charges,  the  override 
does  not  exceed  the  arbitrage 
limitations  of  the  U.S.  Department  of 
Treasury  for  such  obligations. 

(c)  The  amount  of  any  increase 
approved  by  the  agency  and  the 
Commissioner  in  the  mortgage  amount 
between  the  start  of  construction  and 
final  closing  in  excess  of  that  which  the 
agency  and  the  Commissioner  had 
committed  to  insure  at  the  start  of 
construction  shall  bear  interest  at  the 
rate  agreed  upon  by  the  mortgagor  and 
the  agency  which  rate  shall  not  exceed 
the  greater  of:  (1)  The  maximum  interest 
rate  established  by  the  Secretary  for  the 
applicable  program  and  in  effect  at  the 
time  construction  began,  (2)  the 
maximum  interest  rate  established  by 
the  Secretary  for  the  applicable  program 
and  in  effect  at  the  time  the  application 
for  a  mortgage  increase  was  received  by 


the  agency,  or  (3)  the  maximum  interest 
rate  established  by  the  Secretary  for  the 
applicable  program  and  in  effect  at  the 
time  the  increase  is  approved  by  the 
Commissioner. 

§250.124  Maturity. 

The  mortgage  shall  have  a  maturity 
satisfactory  to  the  agency,  not  in  excess 
of  40  years  from  commencement  of 
amortization  or  for  such  longer  term  as 
may  be  approved  by  the  Commissioner. 

§  250. 1 25  Payment  requirements. 

(a)  Method  of  Payment.  The  mortgage 
shall  provide  for  monthly  payments  on 
the  first  day  of  each  month  on  account 
of  interest  and  principal  and  shall 
provide  for  payments  in  accordance 
with  an  amortization  plan  as  agreed 
upon  by  the  mortgagor,  the  agency  and 
the  Commissioner. 

(b)  Date  of  first  payment  to  principal. 
The  agency  shall  estimate  the  time 
necessary  to  complete  the  project  and 
shall  establish  pursuant  to  standards 
adopted  by  the  agency  the  date  of  the 
first  payment  to  principal  so  that  the 
lapse  of  time  between  completion  of  the 
project  and  commencement  of 
amortization  will  not  be  longer  than  that 
deemed  necessary  and  appropriate  by 
the  agency  to  obtain  sustaining 
occupancy. 

§  250.126  Application  of  mortgage 
payments. 

(a)  The  mortgage  shall  provide  that  all 
monthly  payments  being  made  by  the 
mortgagor  to  the  agency  shall  be  added 
together  and  the  aggregate  thereof  shall 
be  paid  by  the  mortgagor  upon  each 
monthly  payment  date  in  a  single 
payment.  The  agency  shall  apply  all 
payments  received  from  the  mortgagor 
or  for  the  account  of  the  mortgagor  to 
the  following  items  in  the  order  set  forth: 

(1)  Premium  charges  under  the 
contract  of  insurance,  where  applicable. 

(2)  Ground  rents,  taxes,  special 
assessments  and  fire  and  other  hazard 
insurance  premiums. 

(3)  Interest  on  the  mortgage. 

(4)  Amortization  of  the  principal  of  the 
mortgage. 

(b)  The  mortgage  shall  provide  for 
payments  by  the  mortgagor  to  the 
agency  on  each  interest  payment  date  of 
an  amount  sufficient  to  accumulate  in 
the  hands  of  the  agency  one  payment 
period  prior  to  its  due  date,  the  next 
annual  mortgage  insurance  premium. 
Such  payments  shall  continue  only  so 
long  as  the  contract  of  insurance  shall 
remain  in  effect. 

(c)  The  mortgage  shall  provide  for 
such  equal  monthly  payments  by  the 
mortgagor  to  the  agency  as  will  pay  the 
ground  rents,  if  any,  and  the  estimated 
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amount  of  all  taxes,  water  rates  and 
special  assessments,  if  any,  and  fire  and 
other  hazard  insurance  premiums, 
within  a  period  ending  one  month  prior 
to  the  dates  on  which  the  same  become 
due.  The  mortgage  must  also  make  * 
provision  for  adjustments,  in  case  the 
estimated  amount  of  such  taxes,  water 
rates  and  assessments,  and  insurance 
premiums  shall  prove  to  be  more,  or 
less,  than  the  actual  amount  thereof  so 
paid  by  the  mortgagor. 

§250.127  Prepayment  privileges. 

Where  the  mortgage  is  given  to  secure 
a  loan  made  by  an  agency  which  has 
obtained  the  funds  for  such  loan  by  the 
issuance  and  sale  of  obligations  of  the 
agency  or  from  other  agency  sources, 
the  mortgage  may  contain  a  provision 
that  the  mortgage  indebtedness  may  not 
be  prepaid  in  whole  or  in  part  without 
the  prior  written  consent  of  the  agency 
and  the  Commissioner  on  a  form  or 
forms  approved  by  the  Commissioner. 
The  consent  of  the  agency  to  prepay  the 
debt,  in  whole  or  in  part,  may  be 
conditioned  upon  payment  to  the  agency 
by  the  mortgagor  of  such  fees  and 
charges  which  are  reasonable  as 
determined  by  the  Commissioner  and 
which  are  related  to  the  agency’s  cost  of 
redeeming  the  obligations  issued  to 
finance  the  loan. 

§250.128  Late  charge. 

The  mortgage  may  provide  for  the 
collection  by  the  agency  of  a  late  charge, 
not  to  exceed  two  cents  for  each  dollar 
of  each  payment  to  interest  and 
principal  more  than  15  days  in  arrears, 
or  such  other  charges  as  may  be  agreed 
to  by  the  agency  and  the  mortgagor,  to 
cover  the  extra  expense  involved  in 
handling  delinquent  payments.  Late 
charges  shall  be  separately  charged  to 
and  collected  from  the  mortgagor  and 
shall  not  be  deducted  from  any 
aggregate  monthly  payment. 

§  250. 1 29  Amount  of  mortgage  insurance 
premium  (MIP). 

The  agency’s  application  for 
participation  in  the  coinsurance 
program,  shall  state  the  percentage  of 
risk  to  be  assumed  by  HUD  and  the 
agency  respectively.  The  percentage 
shall  be  one  of  the  steps  in  the  table  in 
this  Section.  The  percentage  shall  be  the 
same  for  all  projects  financed  by  the 
agency  under  this  part,  unless  the 
agency  requests  and  the  Commissioner 
approves  a  change.  The  MIP,  for  both 
first  mortgages  and  operating  loss  loans, 
shall  be  one-half  of  one  percent  per 
annum  of  the  average  outstanding 
principal  balance  of  the  mortgage 
without  regard  to  any  delinquent 


payment  or  prepayment,  multiplied  by 
HUD’s  percentage  of  risk.  The  MIP  is 
shown  in  the  following  table. 


Percentage  share  of  coinsurance  risk 

MIP,  as 
percentage 
of  principal 
balance  per 
annum 

HUD 

Agency 

90 

10 

.45 

80 

20 

.4 

60 

40 

.3 

50 

50 

.25 

40 

60 

.2 

20 

80 

.1 

10 

90 

.05 

The  mortgagor  shall  pay  the  monies 
for  the  MIP  in  cash  in  advance,  as  set 
forth  in  §  250.126.  The  agency  shall  pay 
the  MIP  to  HUD  as  set  forth  in  §  250.130. 
An  agency  may  charge  and  retain  a 
premium  with  respect  to  the  agency’s 
share  of  risk,  in  the  agency’s  discretion 
except  as  provided  in  this  Section.  The 
agency’s  application  for  participation  in 
the  coinsurance  program  shall  indicate 
the  premium  which  the  agency  intends 
to  change.  The  Commissioner  shall 
require  justification  if  the  agency 
intends  to  charge  more  than  the 
difference  between  one-half  of  one 
percent  and  the  MIP.  The  Commissioner 
may  not  approve  an  agency  premium 
which  exceeds  the  difference  between 
one  percent  and  the  MIP.  The 
application  for  commitment,  the 
commitment,  the  request  for  issuance  of 
a  mortgage  insurance  certificate  and  the 
mortgage  insurance  certificate  shall 
state  HUD’s  percentage  share  of  risk, 
the  MIP,  and  the  premium,  if  any,  with 
respect  to  the  agency’s  share  of  risk.  The 
Commissioner  may  require  justification 
of  an  agency  premium  for  a  particular 
mortgage  which  is  higher  than  indicated 
in  the  application  for  participation  in  the 
program.  An  agency  may  insure  or 
reinsure  its  share  of  risk  with  any  public 
or  private  insurer  or  agency,  other' than 
FHA. 

§250.130  Annual  payment  of  MIP  on  a 
level  percentage  of  the  declining  principal 
balance. 

With  respect  to  first  mortgages  and 
operating  loss  loans,  the  agency  shall 
pay  in  cash  to  the  Commissioner,  with 
the  agency’s  request  for  issuance  of  a 
mortgage  insurance  certificate  as 
evidence  of  the  contract  of  coinsurance, 
a  first  mortgage  insurance  premium 
equal  to  the  percentage  set  forth  in 
§  250.129  of  the  face  amount  of  the 
mortgage.  On  the  date  of  the  first 
principal  payment,  the  agency  shall  pay 
to  the  Commissioner  a  second  premium 
equal  to  the  prescribed  percentage  of  the 
average  outstanding  principal 


obligations  of  the  mortgage  for  the  year 
following  such  first  principal  payment 
date  which  shall  be  adjusted  so  that  the 
aggregate  of  the  said  two  premiums 
shall  be  equal  to  the  prescribed 
percentage  of  the  average  outstanding 
principal  obligation  of  the  mortgage 
without  taking  into  account  delinquent 
payments  or  prepayments  from  the 
effective  date  of  the  coinsurance 
contract  to  one  year  following  the  date 
of  the  first  principal  payment.  Until  the 
mortgage  is  paid  in  full  or  until  receipt 
by  the  Commissioner  of  an  application 
for  insurance  benefits  or  until  the 
contract  of  coinsurance  is  otherwise 
terminated  with  th6  consent  of  the 
Commissioner,  the  mortgagee  on  each 
anniversary  of  the  date  of  the  first 
principal  payment,  shall  pay  to  the 
Commissioner  an  annual  mortgage 
insurance  premium  equal  to  the 
prescribed  percentage  of  the  average 
outstanding  principal  obligation  of  the 
mortgage  for  the  year  following  the  date 
on  which  the  premium  becomes  payable. 
The  premiums  payable  to  the 
Commissioner  on  and  after  the  date  of 
the  first  principal  payment  shall  be 
calculated  in  accordance  with  the 
amortization  schedule  issued  in 
conjunction  with  final  closing  and  the 
prescribed  percentage  as  set  forth  in 
§  250.129  without  taking  into  account 
delinquent  payments  or  prepayments. 

All  premiums  are  payable  in  advance 
and  no  refund  can  be  made  of  any 
portion  thereof  except  as  hereinafter 
provided  in  this  subpart.  Mortgage 
insurance  premiums  which  are  paid  to 
the  Commissioner  more  than  15  days 
after  the  billing  date  or  due  date, 
whichever  is  later,  shall  include  a  late 
charge  of  4  percent  of  the  amount  of  the 
payment  due,  except  that  no  late  charge 
shall  be  required  with  respect  to  any 
case  for  which  HUD  fails  to  render  a 
proper  billing. 

§  250.131  Duration  of  MIP. 

The  MIP  required  under  §  250.130 
shall  continue  annually  in  advance  until 
the  earliest  date  on  which  one  of  the 
following  occurs: 

(a)  The  mortgage  is  paid  in  full. 

(b)  A  deed  to  the  agency  if  filed  for 
record,  or 

(c)  The  contract  of  coinsurance  is 
terminated  in  accordance  with  §  250.407, 
§  250.408  or  §  250.409. 

§  250.132  Applicability  of  prevailing  wage 
requirements. 

(a)  In  general.  Prevailing  wage 
requirements  shall  be  applicable  to  a 
mortgage  insured  under  this  part,  except 
those  specified  in  paragraph  (b)  of  this 
section,  and  compliance  with  such 
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requirements  shall  be  evidenced  at  such 
time  and  in  such  manner  as  the 
Commissioner  may  prescribe,  as 
follows: 

(1)  Labor  standards.  Any  contract, 
subcontract,  or  building  loan  agreement 
executed  for  the  performance  of 
construction  or  rehabilitation  of  the 
project  shall  comply  with  all  applicable 
labor  standards  and  provisions  of  the 
regulations  of  the  Secretary  of  Labor,  29 
CFR  5.1-5.12. 

(2)  Ineligible  contractors.  No 
construction  or  rehabilitation  contract 
shall  be  entered  into  with  a  general 
contractor  or  any  subcontractor  if  such 
contractor  or  any  such  subcontractor  or 
any  firm,  corporation,  partnership  or 
association  in  which  such  contractor  or 
subcontractor  has  a  substantial  interest 
is  included  on  the  ineligible  list  of 
contractors  or  subcontractors 
established  and  maintained  by  the 
Comptroller  General  pursuant  to  §  5.6(b) 
of  the  regulations  of  the  Secretary  of 
Labor,  29  CFR  5.6(b). 

(b)  Excepted  transactions.  The 
requirements  of  paragraph  (a)  of  this 
section  shall  not  be  applicable  to  a 
project  involving  a  cooperative  where 
the  agency  and  the  Commissioner  have 
waived  the  requirements  and  each  of  the 
following  circumstances  occurs. ' 

(1)  The  laborers  or  mechanics  not 
otherwise  employed  in  the  construction 
or  rehabilitation  of  such  project  are  to 
voluntarily  donate  their  services  without 
compensation  for  the  purpose  of 
lowering  their  housing  costs  in  the 
project, 

(2)  The  mortgagor  establishes  to  the 
satisfaction  of  the  agency  and  the 
Commissioner  that  amounts  saved  by 
the  donated  services  will  be  credited  to 
the  account  of  the  mortgagor. 

§  250. 133  Discrimination  prohibited. 

Any  contract  or  subcontract  executed 
for  the  performance  of  construction  or 
rehabilitation  of  the  project  shall 
contain  a  provision  that  there  shall  be 
no  discrimination  against  any  employee, 
or  applicant  for  employment  because  of 
race,  color,  sex,  creed,  or  national  origin. 
When  the  mortgagor  is  the  general 
contractor,  the  building  loan  agreement 
shall  contain  the  above  provision. 

§  250. 1 34  Environmental  review. 

The  National  Environmental  Policy 
Act  of  1969,  as  amended,  is  applicable  to 
major  Federal  actions  proposed 
pursuant  to  this  part.  The  Secretary  may 
make  appropriate  provisions  for  the 
delegation  to  a  State  agency  of  the 
preparation  of  any  detailed  statement 
required  pursuant  to  Section  102  of  that 
statute.  However,  final  responsibility  for 
making  determinations  which  are  not 


delegable  under  the  National 
Environmental  Policy  Act  of  1969  has 
been  retained  by  the  Department  of 
Housing  and  Urban  Development. 

§  250.135  Mortgagor’s  certificate  of  non¬ 
discrimination  and  mortgage  covenant 
regarding  use  of  property. 

(a)  The  mortgagor  shall  certify  to  the 
agency  as  to  each  of  the  following 
points: 

(1)  That  neither  it,  nor  anyone 
authorized  to  act  for  it,  will  refuse  to  sell 
or  rent,  after  the  making  of  a  bona  fide 
offer,  or  refuse  to  negotiate  for  the  sale 
or  rental  of,  or  otherwise  make 
unavailable  or  deny  any  part  of  the 
property  covered  by  the  mortgage  to  any 
person  because  of  race,  color,  sex, 
religion,  or  national  origin. 

(2)  That  any  restrictive  covenant  on 
such  property  relating  to  race,  color,  sex, 
religion,  or  national  origin  is  recognized 
as  being  illegal  and  void  and  is  hereby 
specifically  disclaimed. 

(3)  That  civil  action  for  preventative 
relief  may  be  brought  by  the  Attorney 
General  in  any  appropriate  U.S.  District 
Court  against  any  person  responsible  for 
a  violation  of  this  certification. 

(b)  The  mortgage  shall  contain  a 
covenant  prohibiting  the  use  of  the 
property  covered  thereby  for  any 
purpose  other  than  that  for  which  it  was 
intended  on  the  date  the  mortgage  was 
executed. 

Subpart  C— Certification  of  Agencies 
for  Approval! 

§  250.201  Review  and  certification  of 
agency. 

Certification  of  a  State  Housing 
Agency  as  an  approved  agency,  eligible 
to  underwrite  and  service  mortgages  on 
multifamily  projects  for  coinsurance, 
may  be  made  only  after  a  review  of  the 
agency’s  application  for  participation  in 
the  coinsurance  program  and  an  on-site 
review  of  the  agency’s  operation  by 
HUD.  These  reviews  must  cover  the 
adequacy  of  the  agency’s  technical  staff, 
procedures  for  screening  and  processing 
applications  for  mortgage  insurance,  and 
the  agency’s  capability  to  service  such 
mortgages  and  supervise  project 
management  and  the  agency’s  ability  to 
meet  Federal  fair  housing  and  equal 
opportunity  requirements  with  respect 
to  processing  of  individual  applications 
and  project  operations.  Underwriting 
systems  for  approved  agencies  must 
conform  to  all  Federal  statutory 
requirements  and  any  additional 
requirements  which  the  Commissioner 
determines  are  in  the  best  interest  of  the 
Secretary.  Agencies  shall  promptly 
notify  the  Commissioner  of  any  changes 
in  their  processing  procedures  which 


occur  after  their  certification  as  an 
approved  agency  and  shall  rescind  any 
such  changes  which  the  Commissioner 
determines  are  inconsistent  with  the 
requirements  of  this  part. 

§  250.202  Withdrawal  of  approval. 

The  Commissioner  may  refrain  from 
issuing  a  commitment  for  mortgage 
insurance  authorized  by  this  part  with 
respect  to  any  project  proposed  for 
coinsurance  by  an  agency  which  has 
been  given  written  notice  by  the 
Commissioner  that  its  certfication  as  an 
approved  agency  under  this  part  may  be 
suspended  or  withdrawn.  Certification 
as  an  approved  agency  under  this  part 
may  be  suspended  or  withdrawn 
pursuant  to  the  provisions  of  Part  24  of 
this  title  as  a  result  of  withdrawal  of 
mortgagee  approval  pursuant  to  §  203.7 
of  this  title  or  for  any  of  the  following 
causes: 

(a)  Failure  to  maintain  satisfactory 
capital  funds  or  structure  as  related  to 
mortgagee  approval  under  §  203.1  of  this 
title  or  failure  to  meet  financial 
obligations  under  the  coinsurance 
program. 

(b)  Failure  to  perform  underwriting, 
servicing,  or  property  disposition 
functions  consistent  with  the 
requirements  of  this  part. 

(c)  Failure  to  discharge 
responsibilities  under  a  contract  for 
coinsurance. 

(d)  Transfer  of  a  coinsurance 
mortgage  to  any  entity  without  the 
advance  written  approval  of  the 
Commissioner. 

(e)  Failure  to  segregate  all  escrow 
funds  received  from  mortgagors  on 
account  of  ground  rents,  taxes, 
assessments,  mortgage  insurance 
premiums,  and  premiums  for  hazard 
insurance  to  deposit  such  funds  into  a 
special  account  or  accounts. 

(f)  The  use  of  escrow  funds  for  any 
purpose  other  than  that  for  which  they 
were  received. 

(g)  The  payment  by  the  agency  of  any 
fee,  kickback  or  other  consideration, 
directly  or  indirectly,  in  connection  with 
any  insured  mortgage  transaction  or 
transactions  to  any  person  including  an 
attorney,  escrow  agent,  title  company, 
consultant,  mortgage  broker,  seller, 
builder,  or  real  estate  agent  if  such 
person  has  received  any  other 
consideration  from  the  mortgagor,  the 
seller,  the  builder,  or  any  other  persons 
for  services  related  to  such  transaction 
or  transactions  or  from  or  related  to  the 
purchase  or  sale  of  the  mortgaged 
property,  except  that  compensation  may 
be  paid  for  the  actual  performance  of 
such  services  as  may  be  approved  by 
the  Commissioner, 
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(h)  Withdrawal  of  approval  as  a 
mortgagee  pursuant  to  §  203.7  of  this 
title 

(i)  Such  other  reasons  as  the 
Commissioner  may  determine. 

§  250.203  Effect  of  withdrawal  of 
certification  as  an  approved  agency  on 
insurance  commitments  made  while  it  was 
approved. 

Withdrawal  or  termination  or  a  State 
Housing  Agency’s  certification  as  an 
approved  agency  under  this  part  will  not 
affect  any  mortgage  insurance 
commitment  issued  while  the  agency 
was  an  approved  agency  or  the 
insurance  on  mortgages  accepted  for 
insurance  while  the  agency  was  an 
approved  agency. 

§  250.204  Mortgage  servicing  during 
coinsurance  period.  ' 

Servicing  functions  during  the  period 
when  the  Commissioner  is  a  coinsurer  of 
the  mortgage  shall  be  performed  only  by 
the  agency,  except  that  the  agency  may 
elect  to  delegate  servicing  to  another 
entity  acceptable  to  the  Commissioner  if 
the  agency  retains  its  obligations  under 
this  part. 

Subpart  D — Processing  and 
Commitment 

§  250.301  Application. 

The  application  for  a  commitment  to 
make  a  coinsured  mortgage  on  a  project 
shall  be  submitted  to  the  agency  by  the 
sponsor  of  such  project,  accompanied  by 
such  exhibits  as  may  be  required  by  the 
agency  to  enable  the  agency  to  comply 
with  requirements  for  coinsurance  of  the 
mortgage  established  under  this  part 
and  as  may  be  required  to  meet  any 
additional  requirements  of  the  agency 
which  are  not  in  conflict  with  HUD 
requirements. 

§  250.302  Processing. 

(a)  The  agency  shall  perform  all  of  the 
processing  and  make  all  of  the 
determinations  of  the  eligibility  of  a 
mortgage  for  coinsurance  under  this  part 
except  for  (1)  the  required 
determinations  related  to  environmental 
impact  which  cannot  be  delegated  under 
the  National  Environmental  Policy  Act 
of  1969,  (2)  those  determinations  related 
to  previous  participation  in  HUD 
housing  programs  of  principals  of  the 
mortgagor,  and  (3)  fair  housing  and 
equal  opportunity  determinations,  all  of 
which  must  be  made  by  HUD.  Upon 
completion  of  processing  and 
satisfactory  determinations  by  the 
agency  and  upon  satisfactory 
determinations  by  HUD  with  respect  to 
the  above  three  disciplines,  the  agency 
may  submit  to  the  Commissioner  a 
request  for  issuance  of  a  commitment 


for  mortgage  insurance.  The  Agency 
must  submit  a  certification  with  the 
request  for  a  commitment  that  the 
mortgagor’s  application  has  been 
reviewed  and  approved  in  accordance 
with  the  underwriting  procedures 
approved  by  the  Commissioner.  Any 
application  shall  be  acted  upon  by  the 
Commissioner  and  returned  to  the 
agency  promptly.  A  commitment  to 
insure,  issued  by  the  Commissioner, 
shall  be  based  upon  certifications  made 
by  the  agency  as  to  its  compliance  with 
the  requirements  of  this  part,  Section  244 
of  the  Act  and  appropriate  HUD 
Handbooks.  A  commitment  to  insure 
shall  be  effective  for  a  designated  term 
within  which  period  the  mortgagor  is 
required  to  begin  construction  or 
rehabilitation.  If  construction  or 
rehabilitation  is  begun  as  required,  the 
commitment  shall  be  extended  for  such 
additional  period  as  determined  by  the 
agency,  but  in  no  event  shall  this  period 
exceed  the  estimated  time  required  for 
construction  of  the  project  plus  six 
months.  The  commitment  may  be 
amended  or  further  extended  by  the 
agency  only  with  the  prior  written 
permission  of  the  Commissioner.  Any 
application  for  an  extension  or 
amendment  shall  be  acted  upon  by  the 
Commissioner  and  returned  to  the 
agency  promptly.  An  expired 
commitment  may  be  reopened  if  a 
request  for  reopening  is  received  by  the 
Commissioner  from  the  agency  within  90 
days  of  the  expiration  of  the 
commitment.  Upon  completion  of 
construction  or  rehabilitation  and 
receipt  by  the  Commissioner  of  the 
agency’s  certification  that  the  terms  and 
conditions  of  the  commitment  for 
coinsurance  have  been  satisfied,  the 
Commissioner  shall,  promptly  after 
receipt  of  the  application,  indicate  his 
insurance  of  the  mortgage  by  issuance  of 
a  mortgage  insurance  certificate  which, 
among  other  things,  identifies  the 
section  of  the  Act  and  the  regulations 
under  which  the  mortgage  is  insured,  the 
percentage  of  risk  assumed  by  the 
agency  and  the  Commissioner,  and 
which  sets  the  date  of  insurance.  The 
mortgage  insurance  certificate  shall  be 
effective  as  of  the  date  the  project 
mortgage  loan  is  finally  closed  by  the 
agency.  All  agency  submissions  must 
include  certifications  of  compliance  by 
the  agency  with  such  environmental,  fair 
housing  and  equal  opportunity  and 
previous  participation  clearance 
requirements  and  procedures  as  may  be 
established  by  HUD.  Evidence  that 
these  requirements  and  procedures  have 
been  met  shall  be  written  HUD 
approvals  in  each  of  the  three  areas. 


(b)  For  the  first  five  commitments  to 
insure  issued  by  the  Commissioner  to 
any  one  agency,  the  agency  must  submit 
to  the  Commissioner  the  complete  case 
file  with  the  application  and 
certifications  so  that  he  may  ascertain 
that  the  agency  is  processing 
applications  in  full  compliance  with  the 
requirements  of  the  program. 

(c)  Projects  with  mortgages  coinsured 
under  this  part  for  which  Section  8 
assistance  has  been  requested  must  be 
processed  in  accordance  with,  and  shall 
be  subject  to  the  provisions  of  Subpart  D 
of  Part  883  of  this  title.  The  application 
for  coinsurance  relating  to  a  project  to 
which  subsidies  are  assigned  under  Part 
883  of  this  title  must  be  submitted  prior 
to  the  start  of  construction  as 
determined  by  the  Commissioner  and 
not  later  than  the  date  on  which  the 
Housing  Assistance  Payments 
Agreement  is  submitted  for  approval. 

(d)  All  requests  for  issuance  of  a 
mortgage  insurance  certificate  must 
include  a  certification  by  the  agency 
that  all  final  closing  requirements  and 
conditions  established  by  the 
Commissioner  have  been  met. 

§  250.303  Financing  and  processing  fees. 

The  agency  may  collect  from  the 
mortgagor  such  application  fees, 
inspection  fees,  and  initial  service 
charges  as  it  may  require  to  be 
reimbursed  for  the  cost  of  processing  an 
application,  conducting  inspections  and 
closing  a  mortgage  transaction,  provided 
the  total  of  such  fees  and  charges  does 
not  exceed  the  maximum  amount 
allowable  under  the  applicable  full 
insurance  program,  i.e.,  Sections 
221(d)(3)  or  (d)(4)  of  the  Act. 

§  250.304  Inspections  during  construction. 

The  inspection  of  construction 
projects  covered  by  mortgages  approved 
for  coinsurance  prior  to  the  beginning  of 
construction  under  this  Part  shall  be 
conducted  in  accordance  with  the 
standards  and  criteria  set  forth  in 
Subpart  S  of  Part  200  of  this  title  and 
used  with  respect  to  dwellings  or 
projects  approved  for  mortgage 
insurance  under  the  provisions  of  Title  II 
of  the  Act  other  than  Section  244. 

§  250.305  Certification  of  cost 
requirements. 

(a)  Prior  to  endorsement  of  the 
mortgage  for  insurance,  the  agency  shall 
enter  into  an  agreement  with  the 
mortgagor  in  a  form  and  content 
satisfactory  to  the  Commissioner  for  the 
purpose  of  precluding  any  excess  of 
mortgage  proceeds  over  statutory 
limitations.  Under  this  agreement,  the 
mortgagor  shall  disclose  its  relationship 
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with  the  builder,  including  any  collateral 
agreement,  and  shall  agree: 

(1)  To  enter  into  a  construction 
contract  in  a  form  meeting  the 
requirements  of  §  250.105  of  this  Part. 

(2)  To  execute  a  certificate  of  actual 
construction  costs,  upon  completion  of 
all  physical  improvements  on  the 
mortgaged  property. 

(3)  To  apply  in  reduction  of  the 
outstanding  balance  of  the  principal  of 
the  mortgage  any  excess  of  mortgage 
proceeds  over  90  percent  of  actual  costs, 
unless  the  mortgagor  is  a  nonprofit  or 
cooperative  entity  utilizing  the 
provisions  of  Section  221(d)(3)  of  the 
Act,  in  which  case  100  percent  of  such 
costs  shall  apply. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  relating  to  disclosure  and 
the  requirement  for  a  construction 
contract  shall  not  apply  where  the 
mortgagor  is  the  general  contractor. 

§  250.306  Certificate  as  to  subcontracts. 

If  it  is  determined  by  the  agency  that 
the  mortgagor,  its  officers,  directors  or 
stockholders,  have  any  interest, 
financial  or  otherwise,  in  any 
subcontractor  or  material  supplier  of  the 
general  contractor,  the  mortgagor  must 
certify  to  the  agency  prior  to  execution 
of  a  subcontract  or  a  contract  for  the 
supply  of  materials  that  the  amounts  to 
be  paid  to  such  subcontractor  or 
material  supplier  are  not  more  than  the 
rate  prevailing  in  the  locality  for  similar 
type  labor  and  materials.  If  the 
determination  of  financial  interest  is 
made  by  the  agency  after  the  work  is 
performed  or  materials  supplied  under 
such  contracts,  the  certificate  of  the 
mortgagor  shall  be  executed  prior  to 
issuance  of  a  mortgage  insurance 
certificate  by  the  Commissioner. 

§  250.307  Requisites  of  agreement  and 
certification. 

Any  agreement,  undertaking, 
statement  or  certification  required  by 
§  250.305  shall  specifically  state  that  it 
has  been  made,  presented,  and 
delivered  for  the  purpose  of  influencing 
an  official  action  of  the  Commissioner, 
and  may  be  relied  upon  by  the 
Commissioner  and  the  agency  as  a  true 
statement  of  the  facts  contained  therein. 

§  250.308  Records. 

The  mortgagor  shall  keep  and 
maintain  adequate  records  of  all  costs  of 
any  construction  or  other  cost  items  not 
representing  work  under  the  general 
contract  and,  in  the  case  of  a  fixed  fee 
contract,  shall  require  the  builder  to 
keep  similar  records  and,  upon  request 
by  the  agency,  the  Commissioner,  or  the 
General  Accounting  Office  shall  make 


available  for  examination  such  records 
including  any  collateral  agreements. 

§  250.309  Certificate  of  actual  cost- 
contents  In  general. 

(a)  Submission  of  certificate.  The 
mortgagor’s  certificate  of  actual  cost,  in 
a  form  approved  by  the  Commissioner, 
shall  be  submitted  prior  to  endorsement 
and  upon  completion  of  the 
improvements  to  the  satisfaction  of  the 
agency. 

(b)  Items  to  be  included.  The 
certificate  shall  show  the  actual  cost  to 
the  mortgagor  of: 

(1)  The  cost-plus  construction 
contract,  including  the  builder’s  fee 
actually  paid  and  approved  by  the 
agency;  or  the  lump  sum  construction 
contract;  or  the  cost  of  the  construction 
of  the  project,  where  the  mortgagor  also 
acts  as  the  general  contractor  and  no 
construction  contract  is  executed. 

(2)  The  architect’s  fee. 

•  (3)  The  off-site  public  utilities  and 
streets  not  included  in  subparagraph  (1) 
of  this  paragraph. 

(4)  The  organizational  and  legal 
expenses. 

(5)  The  other  items  of  expense 
approved  by  the  Commissioner. 

(c)  Items  not  to  be  included.  The 
certificate  shall  not  include  as  actual 
cost,  any  kickbaoks,  rebates,  trade 
discounts,  or  other  similar  payments  to 
the  mortgagor  or  any  of  its  officers, 
directors,  stockholders  or  partners.  Any 
such  payments,  if  included,  shall  be 
deducted  from  the  cost  determined 
under  paragraph  (b)  of  this  section. 

(d)  The  Secretary  hereby  delegates  to 
the  agencies  the  authority  to  review  and 
approve  cost  certifications  for  all 
projects  covered  by  mortgages  which 
are  insured  under  this  part. 

§  250.310  Certificate  of  actual  cost— 
builder’s  and  sponsor’s  profit  and  risk 
allowance.. 

(a)  In  general.  The  mortgagor’s 
certificate  of  actual  cost  shall  include 
(except  in  a  case  involving  a  nonprofit 
or  a  cooperative  mortgagor)  an 
allowance  for  builder’s  and  sponsor’s 
profit  and  risk.  The  amount  of  the 
allowance  shall  be  dependent  upon  a 
determination  by  the  agency  as  to 
whether  or  not  there  exists  an  identity 
of  interest  between  the  mortgagor  or  any 
of  its  officers,  directors,  stockholders,  or 
partners  and  the  general  contractor. 

(b)  Identity  of  interest  cases.  Where 
an  identity  of  interest  exists,  a  builder’s 
and  sponsor’s  profit  and  risk  allowance 
shall  be  included  in  lieu  of  the  builder’s 
fee  provided  for  in  §  250.309(b)(1).  This 
allowance  shall  be  10  percent  of  the 
actual  cost,  or  such  lesser  amount  as 
may  be  determined  by  the 


Commissioner.  Actual  costs  shall  be 
computed  in  accordance  with  §  250.309, 
excluding  the  following  items: 

(1)  Any  builder’s  fee  actually  paid  and 
approved  by  the  agency.  (This  fee  shall 
be  paid  out  of  the  builder’s  and 
sponsor’s  profit  and  risk  allowance.) 

(2)  The  cost  of  the  land  or  any  amount 
paid  for  a  leasehold. 

(3)  The  value  of  the  land  and 
improvements  prior  to  repair  or 
rehabilitation  plus  the  amount  of 
mortgage  proceeds  used  to  refinance 
any  outstanding  indebtedness  on  the 
property  where  the  property  involves 
the  financing  of  repair  or  rehabilitation. 

(c)  Non-identity  of  interest  cases. 
Where  no  identity  of  interest  exists,  a 
sponsor’s  profit  and  risk  allowance  shall 
be  included.  This  allowance  shall  be  10 
percent  of  the  actual  cost  or  such  lesser 
amount  as  the  Commissioner  shall 
specify,  computed  in  accordance  with 
§  250.309,  excluding  the  following  items: 

(1)  The  amounts  paid  by  the 
mortgagor  under  the  construction 
contract. 

(2)  The  cost  of  the  land  or  any  amount 
paid  for  a  leasehold. 

(3)  The  value  of  the  land  and 
improvements  prior  to  repair  or 
rehabilitation  plus  the  amount  of  the 
mortgage  proceeds  used  to  refinance 
any  outstanding  indebtedness  on  the 
property  where  the  mortgage  involves 
the  refinancing  of  repair  or 
rehabilitation. 

§  250.31 1  Certificate  of  public  accountant. 

In  all  projects,  the  Certificate  of 
Actual  Cost  shall  be  certified  to 
accuracy  by  an  independent  Certified 
Public  Accountant  or  licensed 
independent  public  accountant  who  was 
licensed  on  or  before  December  31, 1970 
which  shall  include  a  statement  that  the 
accounts,  records  and  supporting 
documents  have  been  examined  in 
accordance  with  generally  accepted 
audit  standards  to  the  extent  deemed 
necessary  to  verify  the  actual  costs  and 
in  accordance  with  the  standards  of  the 
U.S.  General  Accounting  Office. 

§  250.312  Certification  of  actual  cost- 
land  value. 

Upon  receipt  of  the  mortgagor’s 
certification  of  actual  cost,  there  shall  be 
added  to  the  total  amount  thereof  the 
agency’s  estimate  of  the  fair  market 
value  of  any  land  included  in  the 
mortgage  security  and  owned  by  the 
mortgagor  in  fee,  such  value  being  prior 
to  demolition  and  to  construction  of  the 
proposed  on-site  improvements.  In  the 
event  the  land  is  held  under  a  leasehold 
or  other  interest  less  than  a  fee,  the  cost, 
if  any,  of  acquiring  the  leasehold  or 
other  interest  is  considered  an  allowable 
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expense  which  may  be  added  to  actual 
cost,  provided  that  in  no  event  such 
amount  is  in  excess  of  the  fair  market 
value  of  such  leasehold-or  other  interest 
exclusive  of  proposed  improvements. 

§  250.313  Contractor’s  certification. 

(a)  Certification  by  general 
contractor.  Where  a  cost-plus  form  of 
contract  is  used  by  a  cooperative 
mortgagor  or  where  any  other  type  of 
mortgagor  is  required  by  the  agency  to 
use  such  contract,  the  mortgagor  shall 
submit  along  with  its  certificate  of 
actual  cost  a  certification  of  the  general 
contractor,  in  a  form  approved  by  the 
Commissioner,  as  to  all  actual  costs 
paid  for  labor,  materials  and 
subcontract  work  under  the  general 
contract  exclusive  of  the  builder’s  fee 
and  any  kickbacks,  rebates,  trade 
discounts,  or  other  similar  payments  to 
the  general  contractor,  the  mortgagor,  or 
any  of  its  officers,  directors, 
stockholders  or  partners. 

(b)  Certification  by  subcontractors. 
Where  it  is  determined  by  the  agency 
that  an  identity  of  interest  exists 
between  the  mortgagor  or  any  of  its 
officers,  directors,  stockholders  or 
partners  and  any  subcontractor, 
material  supplier,  or  equipment  lessor, 
the  mortgagor  may  be  required  by  the 
agency  to  submit  a  certification  of 
actual  cost  by  such  subcontractor, 
material  supplier,  or  equipment  lessor, 
in  a  form  prescribed  by  the 
Commissioner,  as  to  all  actual  costs 
paid  for  labor,  materials,  subcontractors, 
and  overhead  exclusive  of  any 
kickbacks,  rebates,  trade  discounts,  or 
other  similar  payments  to  the  general 
contractor,  the  mortgagor  or  any  of  its 
officers,  directors,  stockholders  or 
partners.  Where  the  use  of  a  cost-plus 
form  of  contract  is  required  by  the 
Commissioner  or  the  agency,  and  it  is 
determined  by  the  agency  that  an 
identity  of  interest  exists  between  the 
general  contractor,  any  subcontractor, 
material  supplier,  or  equipment  lessor, 
the  mortgagor  may  be  required  by  the 
Commissioner  or  the  agency  to  submit  a 
certification  of  actual  cost  by  such 
subcontractor,  material  supplier,  or 
equipment  lessor. 

§  250.314  Reduction  in  mortgage 
amount— new  construction. 

if  the  principal  obligation  of  the 
mortgage  exceeds  90  percent  of  the  total 
amount  as  shown  by  the  certificate  of 
actual  cost  plus  the  value  of  the  land, 
the  mortgage  shall  be  reduced  by  the 
amount  of  such  excess,  subject  to  the 
100  percent  limitation  set  forth  at 
§  250.305(a)(3). 


§  250.315  Reduction  in  mortgage 
amount— rehabilitation. 

In  the  event  the  mortgage  is  to  finance 
repair  or  rehabilitation,  the  mortgagor’s 
actual  cost  of  such  repair  or 
rehabilitation  may  include  the  items  of 
expense  permitted  for  new  construction 
in  accordance  with  §  250.309  and  the 
applicable  reduction  in  mortgage 
amount  will  be  required;  such  mortgage 
shall  also  be  subject  to  the  following 
limitations: 

(a)  Property  held  in  fee.  If  no  part  of 
the  proceeds  is  to  be  used  to  finance  the 
purchase  of  the  land  or  structures 
involved,  the  mortgage  shall  be  reduced 
to  an  amount  not  to  exceed  100  percent 
of  the  approved  cost  of  the  completed 
repair  or  rehabilitation. 

(b)  Property  subject  to  existing 
mortgage.  If  the  insured  mortgage  is  to 
include  the  cost  of  refinancing  an 
existing  mortgage  acceptable  to  the 
agency,  the  amount  of  the  existing 
mortgage  or  90  percent,  subject  to  the 
100  percent  limitation  set  forth  at 

§  250.305(a)(3)  of  the  agency’s  estimate 
of  the  fair  market  value  of  the  land  and 
existing  improvements  prior  to  repair 
and  rehabilitation,  whichever  is  the 
lesser,  shall  be  added  to  the  actual  cost 
of  the  repair  or  rehabilitation.  If  the 
principal  obligation  of  the  insured 
mortgage  exceeds  the  total  amount  thus 
obtained,  the  mortgage  shall  be  reduced 
by  the  amount  of  such  excess. 

(c)  Property  to  be  acquired.  If  the 
mortgage  is  to  include  the  cost  of  the 
land  and  improvements,  and  the 
purchase  price  thereof  is  to  be  financed 
with  part  of  the  mortgage  proceeds,  the 
purchase  price,  or  the  agency’s  estimate 
of  the  fair  market  value  of  the  land  and 
existing  improvements  prior  to  repair  or 
rehabilitation,  whichever  is  the  lesser, 
shall  be  added  to  the  actual  cost  of  the 
repair  or  rehabilitation.  If  the  principal 
obligation  of  the  insured  mortgage 
exceeds  90  percent,  subject  to  the  100 
percent  limitation  set  forth  at 

§  250.305(a)(3),  the  total  amount  thus 
obtained,  the  mortgage  shall  be  reduced 
by  the  amount  of  such  excess. 

§  250.3 16  Cost  certification  incontestable. 

Upon  the  agency’s  approval  of  the 
mortgagor’s  certification,  such 
certification  shall  be  final  and 
incontestable  except  for  fraud  or 
material  misrepresentation  on  the  part 
of  the  mortgagor. 

§  250.3 1 7  Loans  to  cover  two  year 
operating  loss. 

(a)  Operating  loss  determination. 
When  the  agency  determines  that  an 
operating  loss  has  occurred  during  the 
first  two  full  years  following  completion 
of  the  project,  it  may,  in  its  discretion. 


make  a  loan  to  cover  such  loss  which 
shall  be  eligible  for  insurance  under  this 
part.  For  purposes  of  this  section,  an 
operating  loss  shall  occur  when  the 
agency  determines  that  the  total  of  the 
taxes,  interest  on  the  mortgage  debt, 
mortgage  insurance  premiums,  hazard 
insurance  premiums,  and  the  expense  of 
maintenance  and  operation  of  the 
project  (excluding  depreciation)  exceeds 
the  project  income. 

(b)  Security  instrument.  The  loan  shall 
be  secured  by  an  instrument  in  a  form 
approved  by  the  Commissioner  for  use 
in  the  jurisdiction  in  which  the  project  is 
located.  A  provision  requiring  full 
prepayment  of  the  operating  loss  loan  in 
the  event  the  coinsured  first  mortgage  is 
prepaid  prior  to  maturity,  must  be 
included. 

(c)  Maximum  interest  rate.  The  loan 
may  bear  interest  at  such  rate  as  may  be 
agreed  upon  by  the  agency  and  the 
mortgagor,  but  in  no  case  shall  such  rate 
exceed  the  percentage  per  annum 
currently  permitted  on  the  date  the 
commitment  is  issued  for  mortgages 
insured  under  the  section  of  the  Act 
under  which  the  loan  is  to  be  insured. 
Interest  shall  be  payable  in  monthly 
installments  on  the  principal  then 
outstanding.* 

(d)  Maximum  maturity.  The  loan  shall 
be  limited  to  a  term  not  exceeding  the 
unexpired  term  of  the  mortgage. 

(e)  Default.  In  the  event  of  a  failure  of 
the  borrower  to  make  any  payment  due 
under  such  loan  or  under  the  original 
mortgage,  both  the  loan  and  the  original 
mortgage  shall  be  considered  in  default 
and  if  such  default  continues  for  a 
period  of  thirty  days,  the  agency  shall  be 
entitled  to  insurance  benefits  computed 
in  the  same  manner  as  for  the  original 
mortgage. 

(f)  Terminations.  In  the  event  that 
coinsurance  of  the  first  mortgage  is 
terminated  pursuant  to  §  250.407, 

§  250.408  or  §  250.409,  coinsurance  of  the 
operating  loss  loan  shall  also  be 
terminated. 

Subpart  E— Defaults  Under  a  Mortgage 

§  250.401  Definition  of  default. 

The  following  shall  be  considered  a 
default  under  this  subpart; 

(a)  Failure  of  the  mortgagor  to  make 
any  payment  due  under  the  mortgage; 

(b)  Failure  of  the  mortgagor  to  perform 
any  other  convenant  under  the 
provisions  of  the  mortgage,  if  the 
agency,  because  of  such  failure  has 
accelerated  the  debt;  or 

(c)  In  the  case  of  an  operating  loss 
loan,  the  failure  of  the  mortgagor  to 
make  any  payments  due  under  such 
loan  or  under  the  original  mortgage, 
which  shall  be  considered  a  default 
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under  both  the  loan  and  the  original 
mortgage. 

§  250.402  Date  of  default. 

For  the  purpose  of  this  subpart,  the 
date  of  default  shall  be  considered  as  30 
days  after 

(a)  The  first  uncorrected  failure  to 
perform  any  obligation  under  the 
mortgage;  or 

(b)  The  first  failure  to  make  a  monthly 
payment  which  is  not  covered  by 
subsequent  payments  made  by  the 
mortgagor  when  such  subsequent 
payments  are  applied  to  the  overdue 
monthly  payments  in  the  order  in  which 
they  became  due. 

§  250.403  Notice  of  default  and  intent  to 
file  an  insurance  claim. 

The  agency  shall,  within  30  days  after 
the  date  of  default,  give  written  notice 
thereof  to  the  Commissioner  on  a  form 
prescribed  by  him,  unless  puch  default 
has  been  cured  or  unless  the 
Commissioner  has  been  notified  of  a 
previous  default  which  remains  uncured. 
Within  60  days  of  the  date  of  default, 
unless  cured,  the  agency  shall  give  HUD 
notice  of  its  intent  to  acquire  title  and  to 
file  an  insurance  claim. 

§  250.404  Reinstatement  of  defaulted 
mortgage. 

If  after  default  and  prior  to  the 
completion  of  foreclosure  proceedings 
the  mortgagor  shall  cure  the  default,  the 
insurance  shall  continue  as  if  a  default 
had  not  occurred.  The  mortgagor  shall 
pay  to  the  agency  such  expenses  as  the 
agency  has  incurred  in  connection  with 
the  foreclosure  proceedings  and  the 
agency  shall  give  written  notice  of 
reinstatement  to  the  Commissioner. 

§  250.405  Forbearance  relief. 

(a)  Where  the  mortgage  is  in  default, 
the  agency  and  mortgagor,  with  the 
written  approval  of  the  Commissioner, 
may  enter  into  a  forbearance  agreement 
for  the  reduction  or  suspension  of 
regular  mortgage  payments  for  a 
specified  time,  not  to  exceed  one  year. 
The  forbearance  agreement  may  provide 
for  the  treatment  of  any  arrears  existing 
at  the  time  it  is  made.  The 
Commissioner’s  approval  shall  be  based 
on  the  agency’s  determination  and  the 
Commissioner’s  concurrence  that  the 
default  is  due  to  circumstances  beyond 
the  control  of  the  mortgagor,  and  that 
the  mortgage  will  probably  be  restored 
to  good  standing  within  a  reasonable 
period  of  time.  The  forbearance 
agreement  may  impose  any  lawful 
restrictions  or  obligations  upon  the 
mortgagor,  and  shall  prohibit  any 
dividends  or  other  distributions  to  the 
owner  from  project  revenues  until  the 
mortgage  is  restored  to  good  standing. 


The  forbearance  agreement  shall 
provide  for  status  reports  by  the  agency 
to  the  Commissioner  until  the  mortgage 
is  restored  to  good  standing. 

(b)  A  forbearance  agreement  does  not 
cure  a  default,  but  the  notice  and 
reporting  provisions  of  §  250.403  shall 
apply  to  any  further  default  under  the 
forbearance  agreement. 

§  250.406  Advances  to  the  agency. 

(a)  In  conjunction  with  a  forbearance 
agreement,  the  Commissioner  may  at  his 
option  agree  with  the  agency  to  make 
advance  payments  to  the  agency  to 
assist  the  agency  in  meeting  debt 
service  on  its  bonds  issued  to  finance 
the  mortgage.  The  amount  and  timing  of 
the  payments  shall  be  as  agreed,  but  a 
payment  with  respect  to  any  month  may 
not  exceed  0.80  times  HUD’s  percentage 
of  coinsurance  risk  times  the  amount  of 
the  mortgage  payment  shortfall  for  that 
month. 

(b)  The  agency’s  obligation  to  repay  or 
credit  the  amount  of  advances  shall  be 
evidenced  by  a  note  payable  by  the 
agency  to  the  Commissioner  for  each 
advance,  bearing  interest  at  an  agreed 
rate. 

(c)  The  note  shall  also  provide  that; 

(1)  If  the  agency  makes  a  claim  for 
insurance  benefits  on  account  of  a  loss 
sustained  with  respect  to  a  mortgage 
which  has  been  the  subject  of  a 
forbearance  agreement,  the 
Commissioner  will  reduce  that  claim  by 
the  amount  of  any  advances  made  on 
account  of  that  mortgage  (pursuant  to 
that  agreement)  which  have  not  been 
repaid  plus  the  accrued  interest. 

(2)  If  the  default  in  a  mortgage  is 
cured,  the  agency  will  repay  the 
advance  plus  interest  to  the 
Commissioner  over  a  period  of  time  not 
to  exceed  the  remaining  term  of  the 
mortgage. 

(3)  Any  payments  made  by  a 
mortgagor  under  a  forbearance 
agreement  to  bring  a  mortgage  which 
has  been  the  subject  of  an  advance  or 
advances  into  good  standing  will  be 
applied  first  to  arrears  due  the  agency 
(after  taking  account  of  the  advances), 
and  then  to  the  repayment  by  the  agency 
of  the  advances,  until  they  are  repaid 
with  interest  in  full. 

(4)  If  the  contract  of  coinsurance  for 
the  mortgage  on  which  the  advance  was 
made  is  terminated  in  accordance  with 
§  250.408  through  §  250.410,  the  advance 
will  be  repaid  by  the  agency  in  cash 
within  30  days  after  termination. 


Termination 

§  250.407  Termination  of  contract  of 
coinsurance. 

The  contract  of  coinsurance  for  each 
individual  mortgage  shall  be  terminated 
if: 

(a)  The  mortgage  is  paid  in  full. 

(b)  The  agency  acquires  the 
mortgaged  property  and  notifies  the 
Commissioner  that  no  claim  for 
insurance  benefits  will  be  made; 

(c)  After  completion  of  foreclosure 
proceedings  the  property  is  redeemed  by 
payment  of  the  total  outstanding 
mortgage  indebtedness  in  full; 

(d)  The  property  is  acquired  at 
foreclosure  sale  by  a  party  other  than 
the  agency; 

(e)  The  mortgagor  and  agency  jointly 
request  termination  and  that  request  is 
approved  by  the  Commissioner;  or 

(f)  The  mortgage  is  transferred  to 
another  entity  without  the  prior  written 
approval  of  the  Commissioner. 

§250.408  Termination  of  contract  of 
coinsurance  by  prepayment  and  voluntary 
termination. 

All  rights  under  the  contract  of 
coinsurance  and  all  obligations  to  pay 
future  insurance  premiums  shall 
terminate  on  the  following  conditions; 

(a)  Termination  by  prepayment: 

Notice  of  the  prepayment  in  full  of  the 
mortgage  or  loan  shall  be  given  to  the 
Commissioner  on  a  form  prescribed  by 
the  Commissioner  within  30  days  from 
the  date  of  prepayment.  The  contract  of 
coinsurance  shall  terminate  effective  as 
of  the  date  of  prepayment. 

(b)  Termination  by  voluntary 
agreement:  Receipt  by  the  Commissioner 
of  a  written  request  by  the  agency  on  a 
form  prescribed  by  the  Commissioner 
accompanied  by  the  original  mortgage 
insurance  certificate  for  cancellation  of 
the  insurance  endorsement  and  the 
remittance  of  all  sums  to  which  the 
Commissioner  is  entitled.  The 
termination  shall  become  effective  as  of 
the  date  these  requirements  are  met. 

(c)  Upon  termination  of  the  mortgage 
or  loan  contract  by  a  payment  in  full  or 
by  a  voluntary  termination,  the 
Commissioner  shall  refund  to  the  agency 
for  the  account  of  the  mortgagor  an 
amount  equal  to  the  pro  rata  portion  of 
the  prescribed  percentage  of  the  current 
annual  mortgage  insurance  premium 
which  is  applicable  to  (1)  the  date  of  the 
prepayment,  or  (2)  the  effective  date  of 
the  voluntary  termination  of  the  contract 
of  coinsurance. 

§250.409  Termination  of  contract;  of 
coinsurance  for  other  reasons. 

(a)  Reason  for  Terminations.  The 
happening  of  any  of  the  following  events 
shall  constitute  an  additional  reason  for 
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terminating  the  contract  of  coinsurance 
in  cases  where  the  mortgagee  has 
elected  to  file  a  claim  for  insurance 
benefits: 

(1)  The  agency  acquires  the  mortgaged 
property  and  notifies  the  Commissioner 
that  no  claim  for  insurance  benefits  will 
be  made, 

(2)  The  acquisition  of  the  property  at 
the  foreclosure  sale  by  a  party  other 
than  the  mortgagee, 

(3)  The  redemption  of  the  property 
after  foreclosure, 

(4)  The  mortgagor  and  agency  jointly 
request  termination  and  that  request  is 
approved  by  the  Commissioner, 

(5)  The  mortgage  is  transferred  to 
another  entity  without  the  prior  written 
consent  of  the  Commissioner,  or 

(6)  The  mortgage  is  paid  in  full  prior  to 
or  at  maturity. 

(b)  Notice  of  termination.  No  contract 
of  coinsurance  shall  be  terminated  by 
the  agency  until  the  agency  has  given 
written  notice  thereof  to  the 
Commissioner  within  30  days  from  the 
happening  of  any  one  of  the  events  set 
forth  in  paragraph  (a)  of  this  section 
occur. 

(c)  Effective  termination  date.  The 
Commissioner  shall  notify  the  agency 
that  the  contract  of  coinsurance  has 
been  terminated  and  the  effective 
termination  date.  The  termination  shall 
be  effective  as  of  the  date  any  one  of  the 
events  set  forth  in  paragraph  (a)  of  this 
section  occur. 

(d)  Effect  of  Termination.  Upon 
termination  of  the  contract  of 
coinsurance,  the  obligation  to  pay  any 
subsequent  MIP  shall  cease  and  all 
rights  of  the  mortgagor  and  agency  shall 
be  terminated. 

Claim  Procedure 

§  250.410  Acquisition  of  property. 

Within  30  days  after  the  agency  has 
given  written  notice  to  the 
Commissioner  of  its  election  to  acquire 
title  and  to  file  an  insurance  claim 
pursuant  to  §  250.403  of  this  Part,  the 
agency  shall  (if  no  other  eligible  entity 
has  assumed  the  obligations  of  the 
mortgagor)  either  (a)  commence 
foreclosure  of  the  mortgage:  or  (b) 
acquire  possession  of  and  title  to  the 
mortgaged  property  by  means  other  than 
foreclosure.  If  the  laws  of  the  state 
where  the  property  is  located  do  not 
permit  the  commencement  of  foreclosure 
action  within  such  30  day  period, 
foreclosure  shall  be  commenced  within 
30  days  of  the  date  such  action  can  be 
taken. 

§  250.41 1  Deed  in  lieu  of  foreclosure. 

In  lieu  of  instituting  or  completing  a 
foreclosure,  the  agency  may  acquire  the 
property  by  voluntary  conveyance  from 


the  mortgagor.  Conveyance  of  the 
property  by  deed  in  lieu  of  foreclosure  is 
approved  subject  to  the  following 
requirements: 

(a)  The  mortgagor  is  in  default  at  the 
time  the  deed  is  executed  and  delivered; 

(b)  If  there  is  a  non-recourse 
instrument,  it  shall  be  cancelled  and 
surrendered  to  the  mortgagor.  If  there  is 
a  recourse  or  guarantee  instrument,  the 
agency  may  seek  realization  under  the 
instrument  or  guaranty  and  any  funds 
realized  shall  be  shared  by  HUD  and  the 
agency  in  direct  proportion  to  the 
coinsured  risk. 

(c)  The  mortgage  is  satisfied  on  record 
as  a  part  of  the  consideration  for  such 
conveyance;  and 

(d)  The  deed  from  the  mortgagor 
contains  a  covenant  which  warrants 
against  the  acts  of  the  grantor  and  all 
claiming  by,  through,  or  under  him  and 
conveys  good  marketable  title. 

§  250.412  Filing  of  initial  claim. 

Within  30  days  following  the  date  on 
which  the  agency  acquires  legal  title  to 
the  property,  (not  subject  to  divestment 
by  redemption),  it  shall  give  written 
notice  to  the  Commissioner  of  the 
acquisition  of  legal  title  and  shall  submit 
its  application  for  payment  of  initial 
insurance  benefits. 

Payment  of  Insurance  Benefits 

§  250.413  Method  of  payment 

Payment  of  all  insurance  claims  shall 
be  made  in  cash  from  the  General 
Insurance  Fund  unless  the  agency  files  a 
written  request  for  payment  in 
debentures. 

§  250.414  Amount  of  payment. 

(a)  Initial  payment  of  a  claim  shall  be 
in  an  amount  equal  to  the  percentage  of 
risk  assumed  by  HUD  in  accordance 
with  §  250.129  and  as  indicated  in  the 
commitment  and  mortgage  insurance 
certificate  multiplied  by  75  percent  of 
the  difference  between  the  unpaid 
principal  balance  of  the  mortgage  on  the 
date  of  the  institution  of  foreclosure 
proceedings  or  on  the  date  of  acquisition 
of  the  property  otherwise  after  default 
and  the  appraised  value  of  the  property 
obtained  in  accordance  with 

§  250.415(a).  If  the  appraised  value 
exceeds  the  unpaid  principal  balance, 
there  shall  be  no  initial  payment  of 
insurance  benefits. 

(b)  Within  45  days  following  the 
earlier  of  disposition  of  the  property  or 
expiration  of  twelve  (12)  months  from 
the  date  of  acquisition  of  the  property, 
the  agency  shall  file  a  claim  for  the  final 
payment  of  insurance  benefits.  Such 
payment  shall  be  in  an  amount  which, 
when  added  to  the  amount  of  the  initial 
payment  computed  pursuant  to 


paragraph  (a)  of  this  section  will  equal 
the  total  amount  of  insurance  benefits 
computed  pursuant  to  paragraph  (d)  of 
this  section.  If  the  total  benefits  exceed 
the  initial  payment,  the  Commissioner 
will  make  a  payment  to  the  agency  for 
the  difference.  If  the  initial  payment 
exceeds  the  total  benefits,  the 
Commissioner  will  bill  the  agency  for 
the  difference.  If  the  initial  payment 
equals  the  total  benefits,  neither 
payment  nor  a  bill  will  be  sent  to  the 
agency. 

(c)  The  base  amount  for  the 
computation  of  total  insurance  benefits 
shall  be  the  sum  of  the  unpaid  principal 
balance  of  the  mortgage  on  the  date  of 
institution  of  foreclosure  proceedings  or 
on  the  date  of  acquisition  of  the  property 
otherwise  after  default,  plus  the  sum  of 
all  of  the  items  set  forth  in  §  250.416,  less 
the  sum  of  all  of  the  items  set  forth  in 

§  250.417. 

(d)  The  total  amount  of  insurance 
benefits  shall  be  equal  to  the  percentage 
of  risk  assumed  by  HUD  as  cited  in 
paragraph  (a)  of  this  section  multiplied 
by  the  base  amount  computed  pursuant 
to  paragraph  (c)  of  this  section,  such 
product  to  be  reduced  by  any  balance  of 
principal  and/or  interest  due  on  a  note 
from  the  agency  on  a  defaulted  mortgage 
pursuant  to  §  250.406.  In  no  case, 
however,  may  the  total  amount  of 
insurance  benefits  exceed  the 
Commissioner’s  share  of  coinsurance 
liability  times  the  total  of  the 
outstanding  principal  balance  at  the 
time  of  default,  plus  the  items  added  to 
principal  pursuant  to  §  250.416,  less  the 
items  deducted  from  principal  pursuant 
to  §  250.417. 

§  250.415  Disposition  of  property. 

(a)  Upon  the  acquisition  of  title  to  the 
property  securing  a  defaulted  mortgage 
in  accordance  with  §  250.410  the  agency 
shall  obtain  an  appraisal  of  the  property 
by  an  independent  appraiser  selected  by 
the  agency  and  approved  by  the 
Commissioner.  The  apprisal  shall  reflect 
the  market  value  of  the  property,  as  of 
the  date  of  acquisition,  for  use  for  the 
market  originally  intended. 

(b)  Within  45  days  after  the  date  on 
which  the  agency  sells  the  property,  or 
after  the  expiration  of  12  months  from 
the  date  the  agency  acquires  legal  title 
to  the  property,  whichever  comes  first, 
the  agency  shall  file  a  claim  for  the  final 
payment  of  insurance  benefits,  pursuant 
to  §  250.414(b). 

(c)  The  claim  for  the  final  payment  of 
insurance  benefits  shall  be  on  a  form 
approved  by  the  Commissioner  and 
shall  give  notice  of  the  sale  of  the 
property,  the  sale  price,  and  income  and 
expenses  incurred  in  connection  with 
the  acqusition,  repair,  operation  and 
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sale  of  the  property,  and  shall  assign  to 
the  Commissioner,  without  recourse  or 
warranty,  any  and  all  claims  (other  than 
the  mortgage  financing  such  sale)  which 
the  agency  has  acquired  in  connection 
with  the  transaction. 

(d)  If  disposition  of  the  property  has 
not  occurred  by  the  date  of  the  agency’s 
claim  for  final  payment,  the  agency  shall 
utilize,  in  preparing  such  claim,  the 
appraised  value  of  the  property  obtained 
pursuant  to  paragraph  (a)  of  this  section, 
in  lieu  of  the  net  sale  proceeds  required 
by  §  250.417(f). 

§  250.416  Items  added  to  principal  In 
computing  claim  payment. 

The  sum  of  the  following  items  shall 
be  added  to  the  unpaid  mortgage 
principal  in  computing  the  base  amount 
for  the  computation  of  insurance 
benefits,  pursuant  to  §  250.414(c). 

(a)  The  amount  of  all  payments  made 
by  the  agency  for  taxes,  special 
assessments  and  water  rates  which  are 
liens  prior  to  the  mortgae;  for  fire  and 
hazard  insurance  on  the  property;  and 
for  any  mortgage  insurance  premiums 
paid  after  default. 

(b)  For  cash  settlements,  an  amount 
equivalent  to  debenture  interest  at  the 
rate  established  pursuant  to  §  250.418  on 
the  principal  of  the  mortgage  unpaid  on 
the  date  of  the  institution  of  foreclosure 
proceedings  or  on  the  date  of  the 
acquisition  of  the  property  otherwise 
after  default,  from  the  date  of  default  to 
the  date  of  acqusition  of  title;  except 
that  debenture  interest  shall  not  be 
payable  for  any  period  for  which  the 
agency  receives  mortgage  interest 
during  a  forbearance  agreement  as 
provided  in  paragraph  (c)  of  this  section. 
If  the  agency  fails  to  meet  the 
requirements  of  §  §  250.403,  250.410, 
250.412  or  250.415(b)  within  the 
specified  time  or  within  such  further 
time  as  the  Commissioner  may  approve 
in  writing,  the  interest  allowance  in  such 
cash  payment  shall  be  computed  only  to 
the  date  on  which  the  required  actions 
should  have  been  taken. 

(c)  The  amount  of  the  unpaid 
mortgage  interest  computed  from  the 
date  of  default  to  the  date  of  acquisition 
of  title  in  those  cases  where  a 
forbearance  agreement  in  accordance 
with  §  250.405  has  been  executed. 

(d)  For  cash  settlements,  an  amount 
equivalent  to  mortgage  interest  on  the 
difference  between  the  principal  of  the 
mortgage  unpaid  on  the  date  of 
institution  of  foreclosure  proceedings  or 
on  the  date  of  acquisition  of  the  property 
otherwise  after  default,  and  the  amount 
included  in  the  initial  payment  of 
insurance  benefits  made  pursuant  to 

§  250.414(a)  from  the  date  of  acquisition 
of  title  to  the  date  of  final  payment  of 


insurance  benefits.  Except  that  when  the 
agency  fails  to  meet  the  requirements  of 
§  250.415(b)  within  the  specified  time,  or 
within  such  further  time  as  the 
Commissioner  may  approve  in  writing, 
the  interest  allowance  on  such  cash 
payment  shall  be  computed  only  to  the 
date  on  which  the  required  action 
should  have  been  taken. 

(e)  Foreclosure  costs  or  costs  of 
acquiring  the  property  otherwise 
actually  paid  by  the  agency  and 
approved  by  the  Commissioner,  in  an 
amount  not  in  excess  of  two-thirds  of 
such  costs. 

(f)  Reasonable  payments  made  by  the 
agency  for: 

(1)  Preservation,  operation,  and 
maintenance  of  the  property; 

(2)  Repairs  necessary  to  meet  the 
objectives  of  the  HUD  Minimum 
Property  Standards,  those  required  by 
local  law,  and  such  additional  repairs  as 
may  be  specifically  approved  in 
advance  by  the  Commissioner;  and 

(3)  Expenses  in  connection  with  the 
sale  of  the  property. 

§  250.417  Claim  payment  deductions. 

The  sum  of  the  following  items  shall 
be  deducted  from  the  sum  of  the  unpaid 
mortgage  principal  and  any  items  added 
pursuant  to  §  250.416  of  this  Part  in 
computing  the  base  amount  for  the 
computation  of  insurance  benefits; 
pursuant  to  §  250.414(c). 

(a)  All  amounts  received  by  the 
agency  on  account  of  the  mortgage  after 
the  institution  of  foreclosure 
proceedings  or  the  acquisition  of  the 
property  by  direct  conveyance  or 
otherwise  after  default. 

(b)  All  cash  held  by  the  agency  or  its 
agent  or  to  which  it  is  entitled,  including 
deposits  made  for  the  account  of  the 
mortgagor. 

(c)  All  funds  held  by  the  agency  for 
the  account  of  the  mortgagor  received 
pursuant  to  any  other  agreement. 

(d)  The  amount  of  any  undrawn 
balance  under  a  letter  of  credit  accepted 
by  the  agency  in  lieu  of  a  cash  deposit 
for  an  escrow  agreement. 

(e)  Any  net  income  received  by  the 
agency  from  the  property  securing  the 
mortgage  after  the  date  of  default. 

(f)  The  net  proceeds  from  the  sale  of 
the  project,  except  that  if  the  agency 
sells  the  project  for  an  amount  less  than 
the  appraised  value  on  a  negotiated  sale 
the  amount  to  be  deducted  will  be  the 
appraised  value.  If  the  property  is  sold 
on  the  basis  of  a  competitive  bidding 
procedure  approved  by  the 
Commissioner,  the  net  sale  proceeds 
will  be  deducted,  notwithstanding  that  it 
is  lower  than  the  appraised  value.  If  the 
property  has  not  been  disposed  of 
within  12  months  from  the  date  of 


acquisition,  the  agency  shall  substitute 
the  appraised  value  of  the  property  for 
the  net  sale  proceeds  in  preparing  the 
claim  for  final  payment  of  insurance 
benefits,  pursuant  to  §  250.415(d). 

§  250.418  Debentures. 

All  of  the  provisions  of  §  207.259(e)  of 
this  title  shall  apply  to  mortgages 
coinsured  under  this  part. 

§  250.419  Rights  in  housing  fund. 

Neither  the  agency  nor  the  mortgagor 
shall  have  any  vested  or  other  right  in 
the  General  Insurance  Fund. 

Amendments 

§  250.420  Effect  of  amendments. 

The  regulations  in  this  subpart  may  be 
amended  by  the  Commissioner  at  any 
time  and  from  time  to  time,  in  whole  or 
in  part,  but  such  amendment  shall  not 
adversely  affect  the  interests  of  an 
agency  under  the  contract  of 
coinsurance  on  any  mortgage  already 
coinsured  and  shall  not  adversely  affect 
the  interest  of  an  agency  on  any 
mortgage  to  be  coinsured  on  which  the 
Commissioner  has  made  a  commitment 
to  insure. 

(Sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)) 

Issued  at  Washington,  D.  C., 
September  4, 1980. 

Clyde  McHenry, 

Deputy  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 
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